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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 113, 122, and 178 
(T.D. 88-46) 


CUSTOMS REGULATIONS AMENDMENTS CONCERNING 
ACCESS TO CUSTOMS SECURITY AREAS AT AIRPORTS 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide that employers of persons requiring access to Customs secu- 
rity areas at airports would be required to post a bond in which 
they specifically agree that both they and their covered employees 
will comply with the regulations applicable to those areas and to 
pay liquidated damages for the failure to do so. The provisions were 
proposed because Customs experience since the airport security 
area program was introduced revealed that there were frequent vio- 
lations. Employees ordered out of security areas because of lack of 
clearance returned later without having obtained clearance. Fur- 
ther, statements made by employers concerning background checks 
of their employees proved to be inaccurate. The new regulatory pro- 
visions permit the approved identification card, strip, or seal to be 
removed from employees because of bond insufficiency and permit 
the district director to waive the bond surety requirement for the 
period of a temporary identification card. The document also clari- 
fies that law enforcement and governmental officials that are ex- 
empt from the Customs security area identification application re- 
quirements are not required to submit an Airport Customs Security 
Area Bond. 


EFFECTIVE DATE: September 2, 1988. 


FOR FURTHER INFORMATION CONTACT: Operational aspects: 
Patricia Carr, Office of Inspection and Control (202-566-2140). Bond 
aspects: William Rosoff, Entry Rulings Branch (202-566-5856). 


1 





2 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 33, AUGUST 17, 1988 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Interim regulations, published as T.D. 86-12 in the Federal Regis- 
ter on February 3, 1986 (51 FR 4161), provided for the establish- 
ment of an identification system for all employees whose duties re- 
quired access to Customs security areas at airports handling inter- 
national air commerce. Federal, and uniformed state and local law 
enforcement personnel were exempted. These regulations, which 
are now set forth in § 122.14, Customs Regulations, (19 CFR 122.14), 
provided for the identification of a “Customs security area”. They 
also required that affected employees apply for a Customs approved 
identification card, or a strip or seal to be affixed to existing identi- 
fication cards once an authorized official of the employer attested 
that background checks of employment history of the affected em- 
ployees had been conducted or that one was not required because 
the employee had been hired before November 1, 1984. 

After analysis of public comments received in response to the 
publication of such interim regulations, several changes were made. 
These included changing the employment commencement date from 
which a background investigation would be required of an affected 
employee to November 1, 1985, so that it would coincide with the 
date which the FAA utilized in administering related requirements. 
Further, the requirement for law enforcement personnel to apply 
for an exemption was eliminated. They need only request the issu- 
ance of an approved identification card with strip or seal affixed 
thereto. Some comments, including one urging severe penalties for 
violations of the new security requirements, were considered but 
not adopted. A final rule, incorporating the adopted changes, was 
published as T.D. 86-174 in the Federal Register of September 12, 
1986 (51 FR 32448). 

Customs experience subsequent thereto has revealed that there 
were frequent violations of the security area provisions. We have 
noted that some people ordered out of the security area because 
they did not have clearance returned later without having obtained 
that clearance. Further, statements made by employers regarding 
background checks of persons requiring access to security areas 
have proven to be inaccurate. A national audit of the employee files 
of approximately 1000 persons subject to these provisions has re- 
vealed that there has been a failure to verify the references of al- 
most 50 per cent of new employees. In some instances, the manage- 
ment of ground service companies and others have shown an indif- 
ference to these matters. We concluded that there was no existing 
effective enforcement mechanism and that an appropriate bond 
which provided for liquidated damages for violations was necessary 
in order to encourage compliance. We also found that employers 
were not timely advising Customs of employees who no longer 
needed access to Customs security areas. 
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To correct these problems, a proposed amendment to the Customs 
regulations regarding the airport security area program was pub- 
lished in the Federal Register of December 28, 1987 (52 FR 48833). 
Under those amendments, employers would be required to periodi- 
cally file a summary report of these employee changes. Employers 
would also be required to advise their employees of the regulations 
relative to Customs airport security areas, to require that their em- 
ployees familiarize themselves with those provisions and insure 
that all their employees comply therewith. The failure to comply 
with the regulations would be considered as default of the condi- 
tions of the employers’s bond and would make the employer liable 
for liquidated damages. 

If the applicant’s employer has on file with Customs a Customs 
Form 301 containing the bond conditions set forth in §§ 113.62, 
113.63, or 113.64, Customs Regulations (19 CFR 113.62, 113.63, 
113.64) relating to importers, brokers, custodians of bonded mer- 
chandise, or international carriers, the applications for an approved 
identification card, strip or seal would not need to be accompanied 
by any new bond. If there is no such bond, the application would 
have to be supported by an Airport Customs Security area Bond, as 
set forth in new Appendix A of Part 113, Customs Regulations (19 
CFR Part 113). 

The document clarifies that law enforcement and governmental 
officials that are exempt from the identification application require- 
ments need not submit an Airport Customs Security Area Bond. 


ANALYSIS OF COMMENTS 


Twenty-one comments were received in response to the notice 
published in the Federal Register on December 28, 1987 (52 FR 
48833), proposing this change. A synopsis and analysis of the com- 
ments follows: 


1. There is no opportunity to contest claims for liquidated dam- 
ages for default under the terms of the bond. 


Response 


Administrative review is available in a claim for liquidated dam- 
ages by filing a petition for relief under Subpart A, Part 172, Cus- 
toms Regulations (19 CFR Part 172). 


2. What is meant by the term “such other amount as may be 
authorized by law and regulation” in paragraph 5 of the Airport 
Customs Area Bond. 

Response 

If a law or regulation sets forth the amount of liquidated damages 

for a default, it would prevail over the amount stated in the bond. 


3. What is the maximum limit of liability of the surety under the 
bond? 
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Response 
The face amount of the bond determines the maximum liability of 


the surety. The district director of Customs determines the amount 
of the bond. 


4. Which bond would be liable when an employee is the agent of 
an employer covered by the Customs Form 301 and the employee is 
also employed by another employer covered by an Airport Customs 
Aea Bond? 


Response 

The district director of Customs would decide the question. Ordi- 
narily, the bond covering the party deemed most responsible would 
apply. 

5. Would Customs make demand on the surety for a default with- 
out first seeking payment from the principal? 
Response 

Section 172.1(a), Customs Regulations (19 CFR 172.1(a)) provides 
that the principal on a bond shall be notified in writing of any lia- 
bility for liquidated damages incurred by him and a demand made 


for payment. It also provides that the surety shall be advised at the 
same time as the principal of the liability for liquidated damages in- 


curred by the principal. 


6. The bond is contradictory because the first sentence requests 
the name of the principal and then in the third paragraph, the bond 
refers to the principal as “including the principal’s employees, 
agents, and contractors.” 


Response 

The wording of the third paragraph of the bond is intended to 
make it clear that the principal is responsible for defaults of its em- 
ployees, agents, and contractors. 


7. The authority under 19 U.S.C. 1623 to require a bond not spe- 
cifically required by law is limited to the protection of the revenue. 
Response 

The conclusion is incorrect. In addition to the protection of the 
revenue, 19 U.S.C. 1623 provides the authority to require a bond 
not specifically required by “law to assure compliance with any pro- 
vision of law, regulation, or instruction which the Secretary of the 
Treasury or the Customs Service may be authorized to enforce.” 
The law is broad enough to authorize the requirement of an Airport 
Customs Security Area Bond to assure compliance with the Cus- 
toms Regulations covering security areas at airports. 

8. Several commenters were concerned with the economic impact 


of the bonding cost. They felt that only non-compliance employers 
should be held financially responsible for security violations and 
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that the current proposal of $1000 in liquidated damages for each 
default was unjustly high. They felt that strict enforcement of cur- 
rent security regulations would be sufficient and that current ef- 
forts to maintain security are either inconsistent or lacking. 


Response 


In order to be equitable and in line with normal bonding proce- 
dures, it is a necessary requirement for all employers of persons re- 
quiring access to Customs security areas at airports to post a bond. 
This guarantee would place the burden of compliance on the em- 
ployer, and provide Customs a consistent enforcement response 
from port or port. 


9. Some commenters state that the definition of a “security area” 
is unclear and that there are difficulties with zone segregation. 
They are concerned about employees who have “cross over” func- 
tions which necessitate movement from one zone to another in the 
performance of their duties. They note that these employees, in the 
performance of their duties, are frequently stopped and questioned 
when the seal designation they are wearing does not correspond to 
the zone they wish to enter. They also note that a similar problem 
exists when, due to logistic constraints, there are employees who 
work domestic ramp areas adjacent to international ramp areas. 


Response 


While “cross-over” functions do present an operational and recur- 
ring problem at many airports, there is no specific seal identifier 
currently available to permit such employees to travel unchal- 
lenged from zone to zone in the performance of their duties. In the 
event that an employee in the performance of his duties requires 
access to a Customs security area with a seal designation for a Cus- 
toms security area other than the one he is entering, the employee 
must notify Customs of the need for access and provisions will be 
made for his access. When there is a commingling of domestic and 
international operations, the security seal requirement still re- 
mains for those employees involved in international operations. 
Customs does reserve the right to challenge any individual in a Cus- 
toms security area. 


10. Violations should be specifically described, the type and num- 
ber of violations that would produce a notice of liquidated damages 
should be clarified, the employer should be notified before a liqui- 
dated damages notice is issued and should be given an opportunity 
to respond to the notice. 


Response 


Section 122.14(b), Customs Regulations (19 CFR 122.14) (formerly 
§ 6.12a(b), Customs Regulations (19 CFR 6.12a(b)), specifically states 
who must display an approved identification card, strip, or seal, is- 
sued by Customs and when it must be displayed. It states that such 
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identification must be in the possession of the person to whom it is 
issued while in the Customs security areas as provided for in 
§ 122.14(a), Customs Regulations (19 CFR 122.14(a)). The failure to 
comply with these requirements is covered by the bond condition/ 
bond provided for in §§ 113.62, 113.63 and 113.64 and Appendix A of 
Part 113, Customs Regulations (19 CFR 113). The procedures for is- 
suance of a notice for liquidated damages and the filing of a petition 
for relief therefrom are contained in Part 172, Customs Regulations 
(19 CFR 172). Further, § 122.14G), Customs Regulations (19 CFR 
122.14(j)) provides for the removal, revocation or suspension of an 
approved identification card, strip, or seal for reasons specified 
therein. The procedures for doing so are noted therein as are the 
appeal procedures. 


DETERMINATION 


After carefully analyzing the comments received, and further 
consideration of the matter, it has been determined to adopt the 
changes to the requirements concerning Customs security areas at 
airports. Pursuant to T.D. 88-12, published in the Federal Register 
of March 22, 1988 (53 FR 9285), a new Part 122, Customs regula- 
tions (19 CFR Part 122) was issued. These regulations set forth the 
general Customs Requirements applicable to all air commerce for- 
merly in Part 6, Customs Regulations (19 CFR Part 6). The amend- 
ments which were proposed to be made to Part 6, Customs Regula- 
tions and § 6.12a, in particular, are hereby being made, accordingly, 
to § 122.14, Customs Regulations (19 CFR 122.14). This is a non-sub- 
stantive change. 


REGULATORY FLexipitiry Act 


Pursuant to the provisions of the Regulatory Flexibility act, 5 
U.S.C. 601 et seq., it is certified that the amendment will not have a 
significant economic impact on a substantial number of small enti- 
ties. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


Paperwork Repuction Act 


The collection of information in this final regulation has been re- 
viewed and approved by the Office of Management and Budget in 
accordance with the requirements of the Paperwork Reduction Act 
(44 U.S.C. 3504(h)) under control numbers 1515-0153, 1515-0026 
and 1515-0144. The estimated average burden associated with the 
collection of information in this final rule is 50 minutes per re- 
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spondent or recordkeeper (20 minutes, 15 minutes and 15 minutes, 
respectively, under the above control numbers). 

Comments concerning the accuracy of the burden estimate and 
suggestions for reducing this burden should be directed to U.S. Cus- 
toms Service, Paperwork Management Branch, Washington, D.C. 
20229 and to the Office of Information and Regulatory affairs, Of- 
fice of Management and Budget, Washington, D.C. 20503. Attention 
Desk Officer for U.S. Customs Service. 


DRAFTING INFORMATION 


The principal author of the document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other Cus- 
toms offices participated in its development. 


Lists OF SUBJECTS 


19 CFR Part 113 


Air carriers, Customs duties and inspection, Exports, Freight, Im- 
ports, and Surety bonds. 


19 CFR Part 122 


Air carriers, Air transportation, Aircraft, Airports, Cuba, and 
Freight. 


19 CFR Part 178 
Reporting and recordkeeping requirements, Paperwork require- 
ments, Collection of information. 
AMENDMENTS TO THE REGULATIONS 


Parts 113, 122, and 178, Customs Regulations (19 CFR Parts 113, 
122 and 178), are amended as set forth below: 


PART 113—CUSTOMS BONDS 
1. The authority citation for Part 113 continues to read as follows: 


Authority: 19 U.S.C. 66, 1623 and 1624. Subpart E also issued 
under 19 U.S.C. 1484, 1551, 1565. 


2. Section 113.62 is amended by redesignating paragraph (i) as 
paragraph (j) and by adding a new paragraph (i) to read as follows: 


§ 113.62 Basic importation and entry bond conditions. 


* * * * * * * 


(i) Agreement to comply with Customs Regulations applicable to 
Customs security areas at airports. If access to the Customs security 
areas at airports is desired, the principal (including its employees, 
agents, and contractors) agrees to comply with the Customs Regula- 
tions in this chapter applicable to Customs security areas at air- 
ports. If the principal defaults, the obligors (principal and surety, 
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jointly and severally) agree to pay liquidated damages of $1000 for 
each default or such other amount as may be authorized by law or 
regulation. 

3. The first sentence of § 113.62(j)(1), as redesignated, is amended 
by removing “‘(a) or (g)” and inserting, in its place, “(a), (g) or (i)”. 

4. Section 113. 63 is amended by redesignating paragraphs (f) and 
(g) as paragraphs (g) and (h), respectively, and by adding a new par- 
agraph (f) to read as follows: 


§ 113.63 Basic custodial bond conditions. 


* ES * * * * * 


(f) Agreement to comply with Customs Regulations applicable to 
Customs security areas at airports. If access to Customs security ar- 
eas at airports is desired, the principal (including its employees, 
agents, and contractors) agrees to comply with the Customs Regula- 
tions applicable to Customs security areas at airports. If the princi- 
pal defaults, the obligors (principal and surety, jointly and several- 
ly) agree to pay liquidated damages of $1000 for each default or 
such other amount as may be authorized by law or regulation. 

5. Section 113.64 is amended by redesignating paragraph (d) as 
paragraph (e) and by adding a new paragraph (d) to read as follows: 


§ 113.64 International carrier bond conditions: 
* * * * * * * 


(d) Agreement to comply with Customs Regulations applicable to 
Customs security areas at airports. If access to Customs security ar- 
eas at airports is desired, the principal (including its employees, 
agents, and contractors) agrees to comply with the Customs Regula- 
tions applicable to Customs security areas at airports. If the princi- 
pal defaults, the obligors (principal and surety, jointly and several- 
ly) agree to pay liquidated damages of $1000 for each default or 
such other amount as may be authorized by law or regulation. 

6. Part 113 is further amended by adding, as Appendix A, the 
bond format hereafter noted for the Airport Customs Security Area 
Bond prescribed in § 122.14 of this chapter. 


Appenpix A—Arrport Customs Security AREA Bonp 
Arrport Customs Securiry AREA BonpD 


cincinnati lnsiigtiianl saris tate ctitiainiculli bleu sits nian: ofc 
Orcas NM iia ctor pevenichtihaicanptiatcelieinan the esting ica adtas ae 

(name of surety) 
i a nk a, i 
are held and firmly bound unto the United States of America in 
Cena in eet a Ng a it 
acide de i Pollgen (8 ), for the payment of which we 
bind ouselves, our heirs, executors, administrators, successors, and 
assigns, jointly and severally, firmly by these presents. 
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WITNESS ours hands and seals this day of , 19s 


WHEREAS, the principal (including the principal’s employees, 
agents, and contractors) desires access to Customs airport security 
Sa I I i a a itt ceteepeniiintp 
Airport during the period of one year beginning on the 

ae Oise , and ending on the 

day of , 19 ___, both dates inclusive; 


NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS 
SUCH THAT— 

The principal agrees to comply with the Customs Regulations ap- 
plicable to Customs security areas at airports. 

If the principal defaults on the condition of this obligation, the 
principal and surety jointly and severally, agree to pay liquidated 
damages of $1000 for each default or such other amount as may be 
authorized by law or regulation. 


SIGNED, SEALED, AND DELIVERED IN THE PRESENCE OF— 


Name Address 


Name Address Principal (SEAL) 


Name Address 


Address Principal (SEAL) 


PART 122—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 122 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1433, 1436, 1459, 1590, 1594, 
1624, 1644, 49 U.S.C. App. 1509. 


2. Section 122.14 is amended by redesignating paragraph (b) as 
(bX1) and adding a new paragraph (b\(2), by revising paragraph (c), 
by adding a sentence at the end of paragraph (d), by redesignating 
paragraph (j\1)vi) as paragraph (j(1)vii), by adding a new para- 
graph (jX(1Xvi), by revising redesignated paragraph (j1)(vii), and by 
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adding a sentence at the end of the introductory text of paragraph 
(k), to read as follows: 


§ 122.14 Access to Customs Security Areas. 


* * * * * 


(bX(1) * * * 

(b\X2) Employers operating in Customs airport security areas shall 
advise all their employees of the provisions of the Customs regula- 
tions relative to those areas, require that their employees familiar- 
ize themselves with those provisions and insure that all their em- 
ployees comply therewith. The failure to comply with these regula- 
tions shall be considered as a default of the conditions of the 
employers bond, as hereafter specified, and shall make the employ- 
er liable for liquidated damages as specified in its bond. 

(c) An application for an approved identification card, strip or 
seal, as required by this section, shall be filed by the applicant with 
the district director on Customs Form 3078 and shall be supported 
by the bond of the applicant’s employer or principal on Customs 
Form 301 containing the bond conditions set forth in §§ 113.62, 
113,63, or 113.64 of this chapter, relating to importers or brokers, 
custodians of bonded merchandise, or international carriers. If the 
applicant’s employer is not the principal on a Customs bond on Cus- 
toms Form 301 for one or more of the activities stated above, the ap- 
plication shall be supported by an Airport Customs Security Area 
Bond, as set forth in Appendix A of Part 113 of this chapter. The 
application requirement applies to all employees, regardless of the 
length of their employment. For employees hired on or after No- 
vember 1, 1985, an authorized official of the employer shall attest 
in writing that a background check has been conducted on the ap- 
plicant, to the extent allowable by law. The background check shall 
include, at a minimum, references and employment history, to the 
extent necessary to verify representations made by the applicant re- 
lating to employment in the preceding 5 years. For an employee 
hired before November 1, 1985, the authorized official of the em- 
ployer need only attest to the fact that the employee was hired 
before that date. The authorized official of the employer shall attest 
that to the best of his knowledge, the applicant meets the conditions 
necessary to perform functions associated with employment in the 
Customs security area. The fingerprints of the applicant may be re- 
quired on fingerprint card form FD-258 at the time of the filing of 
the application. Proof of citizenship or authorized residency, and a 
photograph may also be required. In addition, the application may 
be investigated by Customs and a report prepared concerning the 
character of the applicant. Records of background investigations 
conducted by employers must be retained and made available upon 
request by the district director for a period of 1 year following cessa- 
tion of employment by affected employees. 

(d) * * * An Airport Customs Security Area Bond is not required. 
* * * * * * 


* 
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(j(1) * * * 

(vi) The bond required by paragraph (c) of this section determined 
to be insufficient in amount or lacking sufficient sureties, and a sat- 
isfactory new bond with good and sufficient sureties is not fur- 
nished within a reasonable time. 

(vii) The employee no longer requires access to the Customs secu- 
rity area for an extended period of time at the airport of issuance 
because of a change in duties, termination of employment, or other 
reason. In this instance the employer shall notify the district direc- 
tor in writing, at the time of such change, and shall return the strip 
or seal to Customs. The notification shall include information re- 
garding the disposition of the approved identification card of the 
employee who no longer requires access. A summary of such infor- 
mation shall be filed quarterly or at such shorter interval estab- 
lished by the district director. If the employee returns to duties in 
the Customs security area at the airport for the same employer 
within 1 year, a Customs Form 3078, as required in paragraph (d) of 


this section, need not be submitted. 
* ed * * * ok * 


(k) * * * Surety on the bond required by paragraph (c) of this sec- 
tion may be waived in the discretion of the district director, but on- 
ly for the period of the temporary identification card and autho- 
rized renewals of the temporary identification card. 

* * * 


* * * * 


PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by deleting the reference to § 6.12a 
and inserting, in its place, the following in the appropriate numeri- 
cal sequence according to the section number under the columns 
indicated: 
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§ 178.2 Listing of OMB control numbers. 


19 CFR OMB 
Section Description Control No. 
* * * * 


* 


§ 122.14 Customs security 1515-0153 
areas in 
international 
airports 

* * * * * 
WILLIAM VON Raa, 
Commissioner of Customs. 
Approved: July 13, 1988. 
SALVATORE R. MARTOCHE, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, August, 3, 1988 (53 FR 29228)] 





U.S. Customs Service 


Customs Service Decision 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 2, 1988. 


The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 88-10) 


This ruling holds that foreign shrimp which is processed in the U.S. 
by peeling, deveining and repacking is not substantially trans- 
formed. The repacked product must be labeled to indicate the 
country of origin of the shrimp. 


Date: June 23, 1988 
File: MAR-2-05 CO:R:CV:V 
731472 LR 


Mr. Wiiiam D. Cuavuvin 

EXeEcuTIvE DirEcTOR 

AMERICAN SHRIMP PROCESSORS ASSOCIATION 

P.O. Box 50774 

New Orleans, Louisiana 70150 

RE: Country of Origin Marking Requirements for Shrimp Processed 
in the U.S. by Shelling and Deveining 

Dear Mr. CHAUVIN: 

This ruling is in further response to our letter dated May 16, 
1988, stating our position that the peeling of imported shrimp does 
not constitute a substantial transformation. We advised you that a 
ruling would follow. 

Background: 

On April 13, 1988, the Customs Service seized certain foreign 
shrimp that had been repacked into boxes that labeled the shrimp 
as a product of the U.S. In some cases, the shrimp was merely re- 
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packed from one box to another. In other cases, the shrimp was also 
deveined and peeled. Though never the subject of a formal ruling, 
Customs specifically advised numerous processors who are members 
of your association, as well as the National Marine Fisheries Ser- 
vice (NMFS) as early as 1984, that contaliners of imported shrimp 
must be marked to indicate the foreign country of origin of the 
shrimp. Although the position of the Customs Service has remained 
constant, i.e. that the mere repacking or repacking along with 
deveining and/or peeling is not a substantial transformation and 
that country of origin marking is required, it has come to our atten- 
tion that the NMFS advised shrimp repackers that such labeling 
was not required. The purpose of this ruling is to clarify any misun- 
derstandings that may have resulted. While your letter addresses 
only shelling, the letter from the NMFS addresses both shelling and 
deveining. Our ruling, which covers both shelling and deveining, 
will be published in the Customs BULLETIN, a publication that is wide- 
ly disseminated to members of the importing community. 


Facts: 


The imported product is green headless frozen shrimp (i.e. shrimp 
which has been headed). After importation, the shrimp is thawed, 
sorted, iced, peeled, deveined, iced and packaged. The peeling and 
deveining (removal of the intestinal tract) is done either by auto- 


mated or semi-automated machinery. The domestic processing re- 
sults in some weight loss which increases the remaining per pound 
product cost. (For example, we are told that a processor normally 
yields 80 percent of the original weight after peeling 70-90 count 
size Chinese white shell-on shrimp. By virtue of the weight loss 
alone, this increases the price per pound from $2.00 to $2.50. After 
adding the cost of processing and profit, the product is sold for 
$3.10). Although not specifically stated, it would appear that the re- 
moval of the shell from larger imported shrimp would result in a 
greater percentage yield of the original weight and would result in 
a smaller percentage increase in price. 


Issue: 


Whether containers of imported snrimp must be marked to indi- 
cate the country of origin after the shrimp has been deveined and 
peeled in the U.S. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
requres that, unless excepted, every article of foreign origin or its 
container must be legibly, permanently, and conspicuously marked 
to indicate the country of origin to an ultimate purchaser in the 
United States. The primary purpose of the country of origin mark- 
ing statute is to “mark the goods so that at the time of purchase the 
ultimate purchaser may, by knowing where the goods were pro- 
duced, be able to buy or refuse to buy them, if such marking should 
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influence his will. United States v. Friedlaender & Co., 27 C.C.P.A. 
297, 302, C.A.D. 104 (1940) (quoted in Globemaster, Inc. v. United 
States, 68 Cust. Ct. 77, 79-80, 340 F. Supp. 975-76 (1972) and Na- 
tional Juice Products Association v. United States, 10 CIT ——, 628 
F. Supp. 978 (1986). 

The regulations implementing the statute are set forth in Part 
134, Customs Regulations (19 CFR Part 134). Under 19 CFR 
134.1(d), the ultimate purchaser is generally the last person in the 
U.S. who will receive the article in the form in which it was import- 
ed. If an imported article is further manufactured in the U.S. and 
the manufacturing process is merely a minor one which leaves the 
identity of the imported article intact, pursuant to 19 CFR 
134.1(d)\(2), the consumer or user of the article who obtains the arti- 
cle after the processing, will be regarded as the ultimate purchaser. 

Foreign natural products (such as shrimp) are on the so-called J- 
list and are excepted from individual marking requirements (19 
U.S.C. 1304(aX3\J) and 19 CFR 134.33). However, the outermost 
container in which the article ordinarily reaches the ultimate pur- 
chaser is required to be marked to indicate the origin of its con- 
tents. As provided in 19 CFR 134.25, if the imported J-list product 
will be repacked prior to sale to the ultimate purchaser, the import- 
er must certify to Customs that he will properly mark the new 
package or alternatively notify the repacker of the obligation to 
mark the new package. The certification procedures, which are for 
the purpose of ensuring that despite the repacking, the ultimate 
purchaser will be advised of the country of origin, apply to imported ~ 
J-list articles processed and repacked alter importation unless the 
articles are substantially transformed prior to repacking. Absent a 
substantial transformation, the consumer or other recipient of the 
shrimp is considered the ultimate purchaser and is entitled to be in- 
formed of the country of origin of the shrimp. 

In order for a substantial tranformation to be found, an article 
having a new name, character and use must emerge from the proc- 
essing, See United States v. Gibson-Thomsen Co., Inc., 27 C.C.P.A. 
267, C.A.D. 98 (1940). The issue before the Customs Court :n that 
case was whether hairbrushes and toothbrushes manufactured in 
the U.S. by inserting bristles into wooden handles imported from 
Japan where required to be marked as products of Japan. After 
careful examination of the statute and its legislative history, the 
court concluded that Congress had not intended the marking re- 
quirements to continue to apply to an imported article which is 
used in the U.S. as a material in the manufacture of a new article 
having a new name, character and use, and which consequently 
loses its separate identity in the finished product. 

This decision was followed and quoted extensively in Grafton 
Spools, Ltd. v. United States, 45 Cust. Ct. 16, 22, C.D. 2190 (1960), in 
which empty metal spools imported from England and wrapped in 
the U.S. with inked ribbons to create typewriter ribbons and busi- 
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ness machine ribbons were found to have lost their identity in the 
finished product. The court observed that what the ribbon manufac- 
turers were selling were ribbons, which of course had to be wound 
on a spool, but it was the ribbon and not the spool which the manu- 
facturer’s customers were interested in purchasing. 

A more recent court decision on the issue of country of origin 
marking is Uniroyal Inc. v. United States, 3 C.1.T. 220, 542 F. Supp. 
1026 (1982), aff'd, 702 F.2d 1022 (Fed Cir. 1983). In this case the 
merchandise before the Court of International Trade consisted of 
“footwear uppers consisting of complete shoes except for an outsole 
* * *” manufactured in Indonesia and imported into the U.S. where 
a pre-shaped rubber outsole was affixed and the complete shoe was 
sold to retailers. The question was whether the addition of the out- 
soles substantially transformed the uppers so that the uppers did 
not have to be individually marked as a product of Indonesia. 

After carefully examining both the imported upper and the fin- 
ished shoe, the court concluded that the imported upper did not lose 
its distinct identity in the finished shoe and to the contrary, was the 
very essence of the completed shoe. This was so even though the im- 
ported upper could not be sold to or worn by consumers without the 
heavy rubber outsole being attached and even though following at- 
tachment of the rubber outsole the shoe was called by a different 
name, a deck shoe, rather than an upper or a moccasin. 

In the most recent court decision involving a country of origin 
marking question, National Juice Products Association v. United 
States, supra, the Court of International Tarde upheld Customs de- 
termination that imported orange juice concentrate is not substan- 
tially transformed when it is domestically processed into retail or- 
ange juice products. In that case, the orange concentrate was mixed 
with water, orange essences, orange oil and in some cases, fresh 
juice and either packaged in cans and frozen or pasteurized, chilled 
and packed in liquid form. Customs found, and the court agreed, 
that the domestic processing did not produce an article with a new 
name, character or use because the essential character of the final 
product was imparted by the imported concentrate and not the do- 
mestic processing. The court stated “the retail product in this case 
is essentially the juice concentrate derived in substantial part from 
foreign grown, harvested and processed oranges. The addition of 
water, orange essences and oils to the concentrate, while making it 
suitable for retail sale does not change the fundamental character 
of the product, it is still essentially the product of the juice or 
oranges.” 

The court found that since the U.S. processing did not constitute 
a substantial transformation, the retail package of juice had to be 
marked to indicate the country of origin of the imported concen- 
trate. See also HQ 729365, dated June 25, 1986 (imported broccoli is 
not substantially transformed when it is processed in the U.S. by 
cutting, blanching, packaging and freezing; the imported broccoli 
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does not lose its fundamental character and identity and the re- 
packed broccoli is subject to the requirements of 19 U.S.C. 1304). 

Applying the principles set forth in the above precedents to the 
facts in this case, we are of the opinion that the shelling and devein- 
ing of foreign shrimp does not constitute a substantial transforma- 
tion. First, the processing does not result in a change of name that 
is material. While the imported product may be known simply as 
frozen shrimp whereas the processed product may described as 
“peeled and deveined” frozen shrimp, both products have essential- 
ly the same name—frozen shrimp. Such a minor name change is 
not enough the warrant a finding of substantial transformation. 

More importantly, the character of the imported product is not 
changed by peeling and deveining. Both before and after peeling 
and deveining, the product is still basically the same, i.e, raw fro- 
zen shrimp. The quality and size of the product is attributable to 
the imported product and not the domestic processing. While the 
peeling and deveining changes the physical appearance of the 
shrimp to a certain degree and renders the product ready for eat- 
ing, in our opinion, the change is minor and does not fundamentally 
change the character of the imported product Just as the imported 
orange juice concentrate in National Juice, the imported raw broc- 
coli in HQ 729365 and the imported upper in Uniroyal, imparted 
the essential character to the final product, we believe that in this 
case the imported shrimp similary imparts the essential character 
to the final product. 

Finally, the shelling and deveining operations do not significantly 
change the product’s intended use, which we believe is dictated pri- 
marily by the very nature of the product itself (as raw shrimp) and 
by its size. These criteria are already determined at the time of im- 
portation. The purchaser of frozen raw shrimp has already decided 
that he would like to purchase raw shrimp, that the product will be 
frozen, and that the raw shrimp will be a particular size. Whether 
or not the purchaser would also like the added convenience of hav- 
ing it deveined and shelled at the time of purchase is but one factor 
to consider. We note that peeling and deveining is often performed 
by many consumers in their own kitchens. 

We are not persuaded by the argument that the processing 
changes the use of the imported product since peeled shrimp cannot 
be utilized for any of the shell-on presentations, e.g. “boil and peel”, 
and “tail-on cocktail” dishes. Although the peeling may limit some 
of the uses of the imported product, this limitation does not equate 
with substantial transformation. In each of the cases cited above, 
where the U.S. processing did not effect a substantial transforma- 
tion, the processed product could no longer be used for certain 
presentations. For example, after water was added to the orange 
juice concentrate it could no longer be sold as a frozen concentrated 
product; nonetheless, it is clear that the addition of water does not 
effect a substantial transformation. Similarly, after the imported 
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broccoli was cut and frozen, it could no longer be used as broccoli 
spears. Nonetheless, it was held that both the imported and 
processed products had essentially the same use. 

Based on the above considerations, we find that the peeling and 
deveining of shrimp does not change the name, character or use of 
the imported product and thus, does not constitute a substantial 
transformation. To the contrary, the domestic manufacturing proc- 
essing is merely a minor one which leaves the identity of the im- 
ported article intact. Therefore, the consumer or user of the shrimp 
who obtains it after the processing is regarded as the ultimated pur- 
chaser within the meaning of 19 U.S.C. 1304 and 19 CFR 134.1(d). 
As such, the repacked shrimp must be labeled to reflect the country 
of origin of the shrimp. To say that a consumer is not entitled to 
know the origin of the shrimp by virtue of the peeling and devein- 
ing operations would, in our opinion, render the marking statute 
meaningless. 

Holding: 

Foreign shrimp which is processed in the U.S. by peeling, devein- 
ing and repacking is not substantially transformed. Therefore, the 
repacked shrimp is subject to the country of origin marking require- 
ments of 19 U.S.C. 1304 and 19 CFR Part 134 and the repacked 
product must be labeled to indicate the country of origin of the 
shrimp. In addition, the importer of such shrimp is subject to the 


certification requirements set forth in 19 CFR 134.25. 





U.S. Customs Service 


General Notice 


19 CFR Part 177 


PROPOSED INTERPRETIVE RULE RELATING TO CLASSIFICA- 
TION OF MOTOR VEHICLES AS AUTOMOBILE TRUCKS; EX- 
TENSION OF COMMENT PERIOD 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: Extension of Comment Period. 


SUMMARY: This notice extends the period of time for two weeks 
for interested members of the public to submit comments concern- 
ing the classification of motor vehicles as “automobile trucks” 
under item 692.02, Tariff Schedules of the United States. 


DATE: Comments are requested on or before August 15, 1988. 


ADDRESS: Comments may be submitted to or inspected at the Reg- 
ulations and Disclosure Law Branch, U.S. Customs Service, Room 
2119, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John Valentine, Com- 
mercial Rulings Division (202-566-8181). 


SUPPLEMENTARY INFORMATION: On June 1, 1988, Customs 
published a notice in the Federal Register (53 FR 19933), stating 
that it is reconsidering the criteria it considers when it distin- 
guishes, for tariff classification purposes, automobile trucks from 
other motor vehicles for the transport of persons or articles. Auto- 
mobile trucks are classified in item 692.02, Tariff Schedules of the 
United States (TSUS), and other motor vehicles for the transport of 
persons and articles are classified in item 692.10, TSUS. Comments 
were requested from the public in the document on or before July 
31, 1988. Customs has now determined that additional time is nec- 
essary for responsive comments to be prepared and submitted. Ac- 
cordingly, this document extends the period of time within which 
interested members of the public may submit comments for another 
two weeks. 

All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§1.4 Treasury Department Regulations (31 CFR 1.4), and 
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§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), between 9:00 
a.m. and 4:30 p.m. on normal business days, at the address above. 


Dated: August 1, 1988. 


RicHarD R. RoseEttig, 
Deputy Assistant Commissioner, 
Office of Commercial Operations. 


[Published in the Federal Register, August 4, 1988 (53 FR 29343)] 
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FLORAL TRADE CounciL oF Davis, CALIFORNIA, PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND ASOCIACION COLOMBIANA DE EXPORTADORES DE Fores, As- 
SOCIATION OF FLORAL IMPORTERS OF FLORIDA, AND CF'X, INC., DEFENDANT- 
INTERVENORS. 


Court No. 88-06-00398 
(Decided July 5, 1988) 
[Preliminary injunction granted.] 


Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart), for plaintiff. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Martha Reis), Civil Division, United States Department of 
Justice, for defendant. 

Arnold & Porter, (Patrick F.J. Macrory, Daniel C. Esty), for defendant-intervenors. 


OPINION 


Restani, Judge: On May 27, 1988 plaintiff filed this action chal- 
lenging the United States Department of Commerce International 
Trade Administration (ITA) determination not to extend the re- 
quested annual review of an antidumping order to cover importers 
or brokers or unidentified foreign suppliers of those importers or 
brokers. On June 7, 1988 plaintiff sought a temporary restraining 
order enjoining the liquidation of unliquidated entries of fresh cut 
flowers from Colombia of the varieties covered by the relevant an- 
tidumping order. After considering plaintiffs moving papers and 
hearing defendant’s opposition the court granted a temporary re- 
straining order as to liquidation of unliquidated entries made dur- 
ing the specific period agreed to by the parties. Thereafter, Asocia- 
cion Colombiana de Exportadores de Flores (Asocolflores), the Asso- 
ciation of Floral Importers of Florida (AFIF) and CFX, Inc., an 
importer, (intervenors) moved to intervene. No opposition to inter- 
vention was made and the court granted intervention at the hear- 
ing on preliminary injunction, which took place on June 22, 1988. 

Plaintiff asserts that it has satisfied the four-part test for injunc- 
tive relief, but relies primarily on Zenith Radio Corp. v. United 
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States, 710 F.2d 806 (Fed. Cir. 1983), which indicates that this court 
should enjoin liquidation where it will lose jurisdiction on mootness 
grounds, if liquidations proceed in the ordinary course. Zenith in- 
volved an annual review proceeding, thus, it is particularly instruc- 
tive here, and it is because of the Zenith ruling that ITA, after origi- 
nally opposing the restraining order, did consent to injunction of 
liquidation pending resolution of the merits. 

Once Zenith is determined to be applicable, factors such as the 
balance of specific economic and commercial hardships do not nor- 
mally control the outcome. Here intervenors made out a case of 
some hardship, but if plaintiff will be denied a remedy without the 
injunction, intervenor’s hardship will not defeat the application for 
injunction. 

Next, the court must always consider the public interest; once 
again the overriding public interest is in preserving the court’s ju- 
risdiction to resolve the dispute. 

Finally, the court must consider whether plaintiff has raised a 
claim upon which it has a substantial possibility of obtaining relief. 
This involves resolution of several issues. One is jurisdictional. If 
the court has no jurisdiction to grant relief, plaintiff has no chance 
of success on the merits and the injunction may not issue. 

Plaintiff argues that a decision not to grant an annual review is a 
reviewable decision under 19 U.S.C. § 1516a(a)(2) (1982 and Supp. 
IV 1986), and therefore, that 28 U.S.C. § 1581(c) (1982) provides ju- 
risdiction. Alternatively, it argues that 28 U.S.C. § 1581(i) (1982) 
provides a basis for jurisdiction. Intervenors argue that there is no 
jurisdiction because this is an interlocutory decision of the type 
which Congress specifically wished to make unreviewable. Defend- 
ant takes no position on jurisdiction other than what may be im- 
plied by its consent to preliminary injunction. 

The court sees nothing interlocutory about the subject determina- 
tion. It finally denies annual review of aspects of the antidumping 
order, and without the injunction liquidations relating to the unre- 
viewed aspects would occur. This is a final determination. It is re- 
viewable under 19 U.S.C. § 1516a(a\(2)(B\iii), and the court has ju- 
risdiction under 28 U.S.C. § 1581(c). If for some reason, not immedi- 
ately apparent to the court, jurisdiction does not lie under 28 U.S.C. 
§ 1581(c), it surely lies under 28 U.S.C. § 1581(i). British Steel Corp. 
v. United States, 10 CIT ——, 647 F. Supp. 928, 930 (1986), appeal 
dismissed as moot, No. 87-1050 (Fed. Cir. Mar. 31, 1987) (due to in- 
tervening agency action), vacated in part, 11 CIT ——, 661 F. Supp. 
68 (1987), dismissed, 12 CIT ——, Slip Op. 88-76 (June 13, 1988) 
(pursuant to settlement agreement).! 

Next, is the most difficult aspect of this case, does plaintiff have a 
substantial claim? Of crucial import are the statutory provisions 
providing for annual reviews and the regulations promulgated 


! As indicated at the hearing, plaintiff's motion to strike a certain exhibit is denied as the exhibit was before the decision- 
maker prior to its last action on the final determination under review. 
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thereunder. 19 U.S.C. § 1675(a) (1982 and Supp. IV 1986) states that 
if a request for an annual review is made ITA shall review the 
amount of the antidumping duty. Presumably ITA may promulgate 
regulations regarding how a request is to be made, but it cannot 
promulgate regulations and apply them in a manner which pre- 
vents interested parties from obtaining reviews where Congress in- 
tended such reviews to go forward. Thus, the issue is how difficult 
can ITA make the task of obtaining review before its actions con- 
flict with Congressional intent. 

Here ITA has promulgated a regulation which requires an inter- 
ested party to specify individual manufacture, producers or export- 
ers covered by the order if it wishes the amount of antidumping du- 
ties on imports from such sources to be reviewed. 19 C.F.R. 
§ 353.53a(a\(1) (1987). Intervenors state that plaintiff did not comply 
with the regulation. That is, plaintiff requested review in relation 
to certain producers, etc., which request was granted, but it also re- 
quested review of importers whom it alleged were selling at low 
prices. It did not say who the relevant suppliers were. 

Plaintiff states it is difficult for it to know the source of the low- 
priced imports and that if ITA chooses not to conduct a review re- 
lating to a limited number of importers and brokers it has an obli- 
gation to accept plaintiff's request as a request to review all produc- 
ers, etc., as any of them may be the source of the imports troubling 
plaintiff. 

Intervenor argues that this is a post hoc rationalization of plain- 
tiffs inadequate request. The court views plaintiffs interpretation 
as a reasonable interpretation of the request, and thus, the request 
may meet the regulation. If it does not satisfy the regulation, there 
is certainly an interesting question raised as to whether the regula- 
tion or its manner of application is inconsistent with the intent of 
Congress as evidenced by the provision for annual reviews upon re- 
quest. To this point, ITA has taken no position on the merits. This 
is another indication to the court that a substantial question is 
raised. 

Finally, intervenors object to the scope of the injunction, and pro- 
pose that it be limited to the importers and brokers named by plain- 
tiff in its review request. Plaintiff has proposed limiting the scope of 
the injunction to entries from those growers and exporters that sup- 
plied those importers and brokers, if intervenor would assist in pro- 
viding the names, but now asserts that an injunction covering all 
relevant entries is necessary.2 The government has opposed any 
limitation of scope of the injunction, reasoning that ITA’s review 
necessarily will involve the whole range of producers, etc., if plain- 
tiff is successful in its action, and further, that in contrast to the 
type of order more acceptable to intervenors, the broader injunction 
will ease administrative burdens. The court concludes that entering 
2th accordance with the statute, suspension of liquidation was imposed by the agency with respect to entries of imports 


supplied by producers or exporters specifically named by plaintiff. Certain other liquidations were suspended because of re- 
view requests by others. 
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a form of injunction at this point which may result in differing 
rates of duties on imports from the same source for the same period 
is undesirable, if not unlawful. In addition, intervenors have nei- 
ther proposed nor consented to a form of injunction which is demon- 
strably workable. Accordingly, injunction is granted in the form 
agreed to by defendant. 

So ORDERED. 


(Slip Op. 88-87) 


Fus Exectric Co., Lrp., AND Fust Evectric Corp. oF AMERICA, PLAINTIFFS 
v. UNITED STATES, DEFENDANT 


Court No. 83-07-00965 


Before DiCar.o, Judge. 


The International Trade Administration of the United States Department of Com- 
merce improperly added a “benchmark of manufactured integration” to its adminis- 
trative review of an antidumping order on large power transformers from Japan. 
The Court holds that the rectifier transformer components of close coupled silicon 
power rectifier units (S-Formers) should not be subject to antidumping duties. 

[Judgment for plaintiffs. ] 


(Decided July 7, 1988) 


Kelley, Drye & Warren (Edward M. Lebow and David R. Busam) for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, United States Department of Justice (Platte B. Moring, IID); 
Office of the Chief Counsel of International Trade, United States Department of 
Commerce (Mary Patricia Michel), for defendant. 


DiCar1o, Judge: Fuji Electric Co., Ltd. and Fuji Electric Corp. of 
America (plaintiffs or Fuji) move for judgment on the agency record 
to challenge the final results of an administrative review of the In- 
ternational Trade Administration of the Department of Commerce 
(Commerce). Commerce found the rectifier transformer component 
of Fuji’s direct coupled S-Formers to be outside the scope of a dump- 
ing finding on large power transformers from Japan, but found the 
rectifier transformer component of Fuji’s close coupled S-Formers to 
be within the scope of the dumping finding, and thus subject to an- 
tidumping duties. Large Power Transformers From Japan; Final Re- 
sults of Administrative Review of Antidumping Finding, 48 Fed. 
Reg. 26,498 (June 8, 1983). Fuji argues that Commerce also should 
have found the rectifier transformer component of Fuji’s close cou- 
pled S-Formers to be outside the scope of the dumping finding. 

This Court has jurisdiction under 19 U.S.C. § 1516a(aX(2)(BXiii) 
(Supp. IV 1986) and 28 U.S.C. § 1581(c) (1982). The Court finds that 
Commerce’s addition of a “benchmark of manufactured integra- 
tion” is not according to law. The Court holds that the rectifier 
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transformer components of Fuji’s close coupled S-Formers should 
not be subject to antidumping duties. 


THE MERCHANDISE 


The equipment is frequently used in the aluminum, chemical, 
and electro-plating industries. R. 444, 899; Plaintiff's Brief in Sup- 
port of its Motion for Judgment Upon the Agencies’ Record, at 14 
12. Because of the similarity of technical terms used throughout the 
administrative records compiled before Treasury and Commerce, 
and because of the importance of correctly framing the issue before 
the Court, several agreed definitions and undisputed facts aid the 
discussion. 

A transformer is a device which alters incoming and outgoing 
voltage. 

A rectifier converts alternating current to direct current. 

A rectifier transformer is a particular type of transformer used 
with a rectifier. 

A rectifier-transformer assembly is a power conversion assembly 
which performs both rectifier and transformer functions. 

A rectiformer is another name for a rectifier-transformer 
assembly. 

Fuji manufactures and imports two types of silicon rectifier-trans- 
former assemblies or rectiformers, the direct coupled S-Former and 
the close coupled S-Former. Both are classifiable as other rectifiers 
and rectifying apparatus under item 682.60 of the Tariff Schedules 
of the United States (TSUS). 

A direct coupled S-Former is a type of rectifier-transformer as- 
sembly or rectiformer designed for capacities under 30,000 amperes. 
Its cooling system is enclosed in a single cubicle and uses the direct 
coupled configuration. R. 2614, 3973-74. 

A close coupled S-Former or compact-assembled S-Former is a 
type of rectifier-transformer assembly or rectiformer designed for 
capacities over 30,000 amperes. The rectifier component and the 
rectifier transformer component must be separately cooled and uses 
a close coupled configuration. R. 2614, 3973-74. 

Both types of Fuji’s rectifier-transformer assemblies (the direct 
coupled and close coupled S-Formers) contain rectifier transformer 
components, which, if imported alone, would be subject to an- 
tidumping duty appraisement under T.D. 72-162. 

Because of the relatively large size of the equipment, both types 
of S-Formers are disassembled for shipment. The rectifier trans- 
former component arrives boxed separately from the rectifier por- 
tion, as do a number of the other major components. The S-Former 
components are shipped together, invoiced together, and entered to- 
gether. R. 2637. 
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THE TREASURY AND COMMERCE DECISIONS 
a. 1972 Treasury Decision 


In March of 1970, Westinghouse Electric Corp. (domestic indus- 
try) petitioned the United States Department of the Treasury 
(Treasury) to investigate whether large power transformers from 
Japan and other countries were being sold in the United States at 
less than fair value. R. 1-437; Large Power Transformers From Ja- 
pan: Antidumping Proceeding Notice, 35 Fed. Reg. 9934 (June 17, 
1970). Early in that investigation, Fuji sought to have Treasury ex- 
clude its rectifier transformers (both the direct coupled and close 
coupled S-Formers) from the class or kind of merchandise being in- 
vestigated, asserting that rectifier transformers do not fall within 
the category of large power transformers. R. 438-41; 470-80. Fuji 
explained that “[t]he function of rectifier transformer is to facilitate 
the conversion from alternating current to direct current to be per- 
formed by rectifiers housed in [a] rectifier assembly unit,” and that 
this function “is completely different from the function of power 
transformers which are used in transmission circuits between gen- 
erators and [a] consumer’s service circuits to step-up or step down 
the voltage for the purpose of transferring in bulk the electrical en- 
ergy between different voltages.” R. 439. Fuji maintained that recti- 
fier transformers were always used with a rectifier transformer as- 
sembly, were “never sold alone but always in combination with reci- 
tifier assembly units,” and worked only in combination with a 
particular rectifier unit of special design. R. 440. 

Prompted by Fuji’s assertions that rectifier transformers were 
outside the scope of the antidumping proceeding, Treasury amended 
the antidumping proceeding notice to specifically include rectifier 
transformers and power rectifier transformers as examples of large 
power transformers under investigation. Large Power Transformers 
From Japan: Antidumping Proceeding Notice, 36 Fed. Reg. 11,308 
(June 11, 1971). 

After this amendment was published, Fuji requested a confiden- 
tial ruling from Treasury that its Silicon Power Rectifier Units be 
excluded from the scope of the dumping finding because they do not 
fall within the description of the class or kind of merchandise cov- 
ered in the antidumping proceeding notice or amended antidump- 
ing proceeding notice on large power transformers from Japan. R. 
538-48. 

On June 14, 1972, Treasury found dumping with respect to large 
power transformers from Japan. T.D. 72-162; 6 Customs Bull. 301 
(1972); Antidumping—Large Power Transformers From Japan, 37 
Fed. Reg. 11,773 (June 14, 1972). Large power transformers subject 
to T.D. 72-162 are classifiable under item 682.07, TSUS. 

In a letter dated June 15, 1972, Treasury identified the three ma- 
jor components of the rectifier-transformer assemblies as the rectifi- 
er transformer, the silicon diode rectifying elements, and the con- 





U.S. COURT OF INTERNATIONAL TRADE 29 


trol panels. R. 576-77. In denying Fuji’s request to exclude the recti- 
fier transformer component of rectifier-transformer assemblies 
from the dumping finding, Treasury’s letter concluded that “the 
rectifier transformer unit of a silicon power rectifier unit [S-For- 
mer] does fall within the class or kind of merchandise contemplated 
by the amended antidumping proceeding notice.” R. 576. 


b. 1978 Treasury Decision 


In February of 1978, Treasury determined that combination recti- 
fier-transformer units, commonly known as rectiformers, are not 
covered by the dumping finding on large power transformers from 
Japan if the following conditions apply. 


1. The entire assembly is imported in the same shipment and 
entered on the same entry. 

2. The assembly has been ordered and invoiced as a unit, 
without a separate price for the transformer portion of the 
assembly. 


R. 894-95, 901. Appraising officers were directed to ensure through 
reference to contracts, purchase orders, or other documentation 
that entered rectiformers have indeed been sold as a unit, rather 
than as separate components. R. 894. If both conditions were found 
to exist, then rectiformers were to be appraised without regard to 
the Antidumping Act. Jd. Commerce refers to this ruling as the 
“1978 Treasury Decision” in its 1983 administrative review results. 
48 Fed. Reg. at 26,499. This 1978 Treasury Decision made no dis- 
tinction between close coupled S-Formers and direct coupled S- 
Formers. 

Prior te the 1978 Treasury Decision, Fuji imported six 50,000 am- 
pere close coupled S-Formers on March 28, 1977, and April 11, 1977. 
R. 3971, 4000. Apparently guided by the 1978 Treasury Decision, 
Customs liquidated these close coupled S-Formers without appraise- 
ment for antidumping duties. R. 3971, 4000. 


c. 1983 Commerce Administrative Review Results 


After the authority to administer the antidumping laws passed 
from Treasury to Commerce under the Trade Agreements Act of 
1979 and the President’s Reorganization Plan No. 3 of 1979, see 
Royal Business Machs., Inc. v. United States, 1 CIT 80, 82-83, 507 F. 
Supp. 1007, 1010 (1980), aff'd, 69 CCPA 61, 669 F.2d 692 (1982); 
1979 U.S. Code Cong. & Admin. News 3398, Commerce reviewed 
large power transformers rated 10,000 KVA (kilovoltamperes) or 
above, by whatever name designated, used to generate, transmit, 
and utilize electric power. 48 Fed. Reg. at 26,498. In its final admin- 
istrative review results, Commerce found that the rectifier trans- 
former component of Fuji’s close coupled S-Former is within the 
scope of Treasury’s antidumping finding, stating that the 1978 
Treasury Decision pertains only to rectiformers which satisfy a 
“benchmark of manufactured integration.” Id. at 26,499. 
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The administrative record shows Treasury included the rectifier 
transformer component of a rectifier-transformer assembly in the 
scope of the 1972 dumping finding. When Fuji attempted to have 
Treasury remove the rectifier transformers from the class or kind 
of merchandise investigated, R. 438-51, 470-80, Treasury amended 
its antidumping proceeding notice to define large power transform- 
ers, as “including but not limited to * * * rectifier-transformers, and 
power rectifier transformers.” R. 490-94; 36 Fed. Reg. at 11,308. In 
its letter to Fuji on the day after publishing T.D. 72-162, Treasury 
wrote that Fuji’s rectifier transformers were within the class or 
kind of merchandise within the scope of the dumping finding. R. 
576. 

Although the record supports a finding that Treasury specifically 
included Fuji’s rectifier transformers within the 1972 antidumping 
finding, the record also shows that the close coupled S-Formers and 
direct coupled S-Formers within the scope of the 1972 finding were 
removed from its coverage by the 1978 Treasury Decision. 

To fall within the purview of the 1978 Treasury Decision, the ar- 
ticles must be combination rectifier-transformer units, the entire 
assembly must be imported in the same shipment, the entire assem- 
bly must be entered on the same entry, the assembly must be or- 
dered as a unit, and the assembly must be invoiced as a unit, with- 
out a separate price for the transformer portion. R. 894. 

The record shows that Fuji’s close coupled S-Formers contain a 
rectifier component and a transformer component. R. 719. The ma- 
chines are imported in the same shipment and covered on the same 
entry. R. 541, 719. Purchasers order Fuji’s close coupled S-Formers 
as a unit, and Fuji bills its customers for the unit. No separate price 
for the rectifier transformer is ever demanded or quoted. R. 719-20. 

Defendant does not dispute any of these facts. The Court finds 
that the rectifier transformer components of close coupled S-Form- 
ers, as imported, fit within the express language of the 1978 Treas- 
ury Decision. 

In its final administrative review results, Commerce determined 
that the close coupled S-Formers were subject to antidumping du- 
ties but that direct coupled S-Formers were not subject to an- 
tidumping duties. The record offers no support for this distinction. 
The 1978 Treasury Decision did not distinguish between close cou- 
pled S-Formers and direct coupled S-Formers, but rather required 
all rectifier transformer assemblies to be imported in the same ship- 
ment, entered on the same entry, ordered as a unit, and invoiced as 
a unit without a separate price for the transformer portion of the 
assembly. 

In the defining the scope of its administrative review, Commerce 
stated that the review did not include “combination rectifier trans- 
former units, commonly known as rectiformers, if the entire inte- 
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grated assembly is imported in the same shipment and entered on 
the same entry, and the assembly has been ordered and invoiced as 
a unit, without a separate price for the transformer portion of the 
assembly.” 48 Fed. Reg. at 26,498 (emphasis added). Additionally, 
Commerce established a “benchmark of manufactured integration” 
in its final administrative review results. Jd. at 26,499. Commerce 
stated: 


Merchandise referred to as “rectiformers”, such as the direct 
coupled S-Former, is not within the scope of the finding. These 
units, which contain both rectifier and transformer functions, 
have such a degree of manufactured integration that [Com- 
merce] considers them one inseparable amalgam. We maintain 
that the 1978 Treasury decision only pertains to rectiformers 
that have achieved that degree of manufactured integration. 

* * * 


Units such as the close coupled S-Former do not meet [Com- 
merce’s] benchmark of manufactured integration. 


Id. 

Congress has limited Commerce’s administrative reviews under 
section 751 of the Tariff Act of 1930, as added by section 101 of the 
Trade Agreements Act of 1979, 19 U.S.C. § 1675 (1982 & Supp. IV 
1986), to the scope of the underlying finding. The Court will accept 
Commerce’s determinations in a section 751 review if the adminis- 
trative findings are supported by substantial evidence from the 
record and are not contrary to law. 19 U.S.C. § 1516a(b)\(1)\(B) (1982). 

Although Commerce may clarify the scope of a prior dumping 
finding during a section 751 review, Kyowa Gas Chem. Indus. Co. v. 
United States, 7 CIT 138, 140, 582 F. Supp. 887, 889 (1984); Diversi- 
fied Prods. Corp. v. United States, 6 CIT 155, 159, 572 F. Supp. 883, 
887 (1983), Commerce cannot change the scope of an underlying 
dumping determination when Treasury has specifically included or 
excluded an article. See Alsthom Atlantique v. United States, 4 Fed. 
Cir. (T) 71, 78, 787 F.2d 565, 571 (1986). As stated in Royal Business 
Machs., Inc. v. United States, 1 CIT 80, 87, 507 F. Supp. 1007, 1014 
(1980), aff'd, 69 CCPA 61, 669 F.2d 692 (1982), “[elach stage of the 
statutory proceedings maintains the scope passed on from the previ- 
ous stage.” 

Treasury did not establish a “benchmark of manufactured inte- 
gration” nor require any degree of manufactured integration to be 
considered as a factor in deciding whether antidumping duties are 
to be assessed. Commerce’s addition of a “benchmark of manufac- 
tured integration” and subtle inclusion of the word “integrated” ex- 
ceed the scope of Treasury’s decisions in 1972 and 1978. The record 
does not support a distinction between direct coupled and close cou- 
pled S-Formers for purposes of assessing antidumping duties to ex- 
plain why Commerce could find that the direct coupled S-Formers 
were within the scope of the 1978 Treasury decision while not find- 
ing that close coupled S-Formers were also covered by the decision. 
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To the contrary, the record shows Fuji’s close coupled S-Formers 
were among the very machines before Customs when Treasury ren- 
dered its 1978 decision which set forth the elements that defendant 
does not dispute are present. R. 3971. 

The Court finds Commerce’s addition of a “benchmark of manu- 
factured integration” is not according to law. The Court accordingly 
does not reach plaintiffs’ further arguments that the doctrine of en- 
tireties requires the transformer component of the close coupled S- 
Formers be excluded from the antidumping finding, or that Com- 
merce acted beyond the scope of its statutory authority in ordering 
Fuji to reconstruct its United States prices. 


CONCLUSION 


The Court finds the challenged portion of Commerce’s final ad- 
ministrative review is not according to law, and grants plaintiffs’ 
motion for judgment on the record. 


(Slip Op. 88-88) 


CANADIAN Fur Trappers CorpP., ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Consolidated Court No. 86-07-00977 (86-05-00641) 


Before NicHoLas TSOUCcALLAS, Judge. 


Plaintiffs claim that failure of the Customs Service to liquidate entries within 90 
days after termination of an injunction, which suspended liquidation of those entries, 
results in deemed liquidation under 19 U.S.C. § 1504, and further contest the assess- 
ment of interest under 19 U.S.C. § 1677g on the underpayment of estimated counter- 
vailing duties. 

Held: Section 1504(d) does not mandate the liquidation of entries suspended by 
court order within 90 days of the termination of that suspension; thus, the entries 
were not deemed liquidated. The assessment of interest on the difference between 
the estimated and actual countervailing duties assessed is subject to interest pursu- 
ant to § 1677g (1982 and Supp. III 1985). 

[Plaintiffs’ motion for summary judgment granted in part, denied in all other re- 
spects; defendant’s cross-motion for summary judgment denied in part; granted in all 
other respects. ] 


(Decided July 8, 1988) 


Siegel, Mandell & Davidson, (Brian S. Goldstein and Judith M. Barzilay) for 
plaintiff—Canadian Fur Trappers Corp. 

Mudge Rose Guthrie Alexander & Ferdon (Donald B. Cameron, Jr., Teresa M. Poli- 
no, and David B. Meltzer) for plaintiff—Meldisco, A Division of Melville Corp. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Department, U.S. Department of Justic (Velta A. Mein- 
brencis); of counsel: Paul C. Aiken, II, Attorney-Advisor, Office of the Deputy Chief 
Counsel for Import Administration, U.S. Department of Commerce; Edward N. Mau- 
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rer, Attorney, Office of Assistant Chief Counsel for International Trade Litigation, 
U.S. Customs Service, U.S. Department of Treasury, for defendant. 

Collier, Shannon, Rill & Scott (Lauren R. Howard and Michael R. Kershow) for 
amicus curiae, Footwaer Industries of America, Inc. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: This matter is before the Court to determine 
whether certain of plaintiffs’ entries, subject to a countervailing du- 
ty order, were deemed liquidated by operation of law pursuant to 19 
U.S.C. § 1504(d), and if not deemed liquidated, whether interest was 
properly assessed when Customs liquidated these entries. 


BACKGROUND 


Plaintiffs’ goods are subject to an outstanding countervailing duty 
order, T.D. 74-235. Therefore, plaintiffs deposited estimated coun- 
tervailing duties upoin the entry of its goods. Pursuant to § 751 of 
the Trade Agreements Act of 1979, Pub. L. 96-39, § 751, 93 Stat. 
144, 175 (1979), 19 U.S.C. § 1675 (1982 and Supp. III 1985), Com- 
merce undertook annual reviews of this order to ascertain the 
amount of countervailing duties to be assessed. Plaintiffs’ entries 
during 1980-1982, the subject of this action, were included within 
the first and second annual reviews, respectively. Thus, liquidation 
of these entries were suspended pending a final determination in 
each annual review. In the final results of these reviews Commerce 
found that net subsidies existed, 48 Fed. Reg. 40,536-38 (Sept. 8, 
1983); 49 Fed. Reg. 30,003-04 (July 25, 1984), which were greater 
than the rate of estimated countervailing duty paid by plaintiffs at 
the time of entry. Thus, upon liquidation of plaintiffs’ entries, addi- 
tional countervailing duties would be due. 

Before the entries were liquidated, however, two actions were 
commenced in this court (challenging issues unrelated to this case) 
wherein liquidation of plaintiffs’ merchandise was enjoined pursu- 
ant to court order pending resolution of each action. Volume Foot- 
waer Retailers of America v. United States, Court No. 83-10-01500; 
Volume Footwaer Retailers of America v. United States, Court No. 
8408-01083. After these actions were subsequently consolidated, 
they were thereafter dismissed on May 15, 1985, pursuant to a stip- 
ulation of dismissal consented to by all parties. Volume Footwaer 
Retailers of America v. United States, Consolidated Court No. 
83-10-01500. Five months later, the government moved to dissolve 
the injunctions. Originally, that motion was granted, nonetheless on 
January 3, 1986, after rehearing, the court vacated that order con- 
cluding that the perliminary injunctions actually dissolved on May 
15, 1985 when the case was dismissed. See Volume Footwaer Retail- 
ers of America v. United States, 10 CIT ——, Slip Op. 86-4 (January 
9, 1986). 

Thereafter, pursuant to instructions by Commerce, the Customs 
Service liquidated certain of the entries in issue on February 28, 
1986, and others on March 31, 1986, which included the assessment 
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of countervailing duties and interest. Plaintiffs commenced this ac- 
tion to challenge the validity of these liquidations. Presently before 
the Court are plaintiffs’ and defendant’s cross-motions for summary 
judgment on the issue of whether Customs’ failure to liquidate 
these entries within 90 days of when the suspension of liquidation 
terminated on May 15, 1985, results in liquidation by operation of 
law under 19 U.S.C. § 1504, and whether interest was properly as- 
sessed under 19 U.S.C. § 1677g. If the merchandise was deemed liq- 
uidated, the additional countervailing duties determined to be due 
from the annual reviews of the countervailing duty order would not 
be assessed. 


DIscuUSSION 


In certain circumstances an entry will be deemed liquidated if 
Customs fails to liquidate within the prescribed time period. The 
time limits on liquidation are set forth in 19 U.S.C. § 1504 (1982 and 
Supp. ITI 1985), which provides in relevant part: 


(a) Liquidation.—Except as provided in subsection (b) of this 
— an entry of merchandise not liquidated within one year 
rom: 


(1) the date of entry of such merchandise; 


* * * * * * * 


shall be deemed liquidated at the rate of duty value, — 
and amount of duties asserted at the time of entry * 


(b) Extension.—The Secretary may extend the period in which 
to liquidate an entry * * * if— 


(1) information needed for the proper appraisement or clas- 
sification of the merchandise is not available to the appro- 
priate customs officer; 

(2) liquidation is suspended as required by statute or court 
order; or 

(3) the importer * * * requests such extension and shows 
good cause therefor. 


* * * * * * * 


(d) Limitation.—Any entry of merchandise not liquidated at 
the expiration of four years from the applicable date specified 
in subsection (a) of this section, shall be deemed liquidated at 
the rate of duty, value, quantity, and amount of duty asserted 
at the time of entry by the importer * * * unless liquidation 
continues to be suspended as required by statute or court order. 
When such a suspension of liquidation is removed, the entry 
shall be liquidated within 90 days therefrom. (Emphasis added). 


The focus of this analysis is on § 1504(d), which generally, sets a 
four year limit on extensions of liquidation. Merchandise not liqui- 
dated by Customs within that time will be deemed liquidated at the 
amount of duty asserted at the time of entry in accordance with 
§ 1504(a). The exception to this rule is when suspension continues to 
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be required by statute or court order. Whereas administrative ex- 
tensions in § 1504(b\(1) or (3) are not excepted from the four year 
limitation in subsection (d), a suspension of liquidation under 
§ 1504(b)(2) may continue indefinitely if the court order or statute 
requires. American Permac, Inc. v. United States, 10 CIT ——, ——, 
642 F. Supp. 1187, 1191 (1986). This action centers on what should 
occur once that suspension ceases. The Court must resolve whether 
the last sentence in § 1504(d) is mandatory, thereby imposing the 
consequence of deemed liquidation when Customs failed to liquidate 
the entry within 90 days of when the suspension was terminated on 
May 15, 1985; or whether the provision is directory only, so the fail- 
ure to liquidate within 90 days does not divest Customs of its ability 
to take such action beyond the deadline. 

Plaintiffs claim that the language used by Congress, to wit: “shall 
be liquidated within 90 days therefrom” clearly mandates that Cus- 
toms act within that time frame. It has been recognized that use of 
the word “shall” normally connotes a command. Escoe v. Zerbst, 295 
U.S. 490, 493 (1935). However, “[s]tatutes that, for guidance of a 
governmental official’s discharge of duties, propose ‘to secure order, 
system, and dispatch in proceedings’ are usually construed as direc- 
tory, whether or not worded in the imperative, * * * especially 
when the alternative is harshness or absurdity.” Ralpho v. Bell, 569 
F.2d 607, 627 (D.C. Cir. 1977) (footnote omitted). 

“It is settled that ‘[a] statutory time period is not mandatory un- 
less it both expressly requires an agency or public official to act 
within a particular time period and specifies a consequence for fail- 
ure to comply with the provisions’ (emphasis added).” Alberta Gas 
Chemicals, Inc. v. United States, 1 CIT 312, 315-16, 515 F. Supp. 
780, 785 (1981) (citations omitted). Statutory deadlines are usually 
directory and not mandatory when “no restraint is affirmatively 
imposed on the doing of the act after the time specified and no ad- 
verse consequences are imposed for the delay.” Philipp Bros., Inc. v. 
United States, 10 CIT ——, ——, 630 F. Supp. 1317, 1323 (1986). 

Defendant argues that there are no adverse consequences im- 
posed by the last sentence in § 1504(d) if Customs fails to liquidate 
within 90 days and therefore the provision is directory. In opposi- 
tion, plaintiffs argue it would be redundant to reiterate the conse- 
quence of deemed liquidation previously set forth in § 1504; and fur- 
ther contend that defendant’s interpretation is inconsistent with 
Pagoda Trading Corp. v. United States, 804 F.2d 665 (Fed. Cir. 
1986). 

In Pagoda, liquidation of the entries, subject to a countervailing 
duty order, was initially suspended. However, within one year of 
the date of entry, the countervailing duty order was revoked and 
Customs was directed to proceed with liquidation. Thus, there was 
no longer a “valid basis for suspension of liquidation ‘as required by 
statute or court order’” under § 1504(b)(2). Id. at 669. In the ab- 
sence of this suspension or an extension under § 1504(b\(1) or (3), 
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the merchandise was deemed liquidated under 19 U.S.C. § 1504(a) 
when Customs failed to liquidate within one year of entry. Id. 

The parties disagree’as to whether Pagoda is applicable to 
§ 1504(d) (where the suspension extends the time for liquidation be- 
yond four years), so that once the extension authorized in subsec- 
tion (b)(2) expires because the suspension was lifted, subsection (a) 
then operates to impose deemed liquidation. Defendant maintains 
Pagoda only addressed § 1504(a) and is thus distinguishable. In de- 
fendant’s view, once subsection (b)(2) extends the time for liquida- 
tion beyond one year, only subsection (d) governs the time limits for 
liquidation, and the entries are never again subject to subsection 
(a). 

The overall purpose of § 1504 was to secure a time frame for liqui- 
dation. It was intended to ameliorate situations where importers 
and others with a potential liability relating to customs transac- 
tions learned years after importation that additional duties were 
owing on that entry, or where long delays could reduce their 
chances of recovering a refund for any overpayment in estimated 
duties. S. Rep. No. 95-778, 95th Cong., 2nd Sess. 32 (1978), reprinted 
in 1978 U.S. Code of Cong. & Admin. News 2211, 2243. 

In analyzing the structure of § 1504, it is relevant to note Con- 
gress’ failure to include deemed liquidation in the latter part of sub- 
section (d) where it appeared in previous sections of § 1504(a) and 
(d). The omission of a particular provision in one section previously 
mentioned in the same statute is not deemed to be inadvertent. Cf. 
United States Steel Corp. v. United States, 9 CIT 453, 456, 618 F. 
Supp. 496, 499-500 (1985) (quoting Kentucky ex rel. Hancock v. 
Ruckelshaus, 362 F. Supp. 360, 365 (W.D. Ky. 1973), aff'd 497 F.2d 
1172 (6th Cir. 1974), aff'd sub nom, Hancock v. Train, 426 U.S. 167 
(1976). 

In reference to the 90 day time frame in the last part of § 1504(d), 
legislative history indicates, as disclosed in the House report that 
“{t]his last provision is discretionary, rather than mandatory, and 
recognizes that there will be instances when it may be impossible to 
complete liquidation within 90 days because of the sheer number of 
entries to be liquidated after a long continued suspension.” H.R. 
Rep. No. 95-621, 95th Cong., 1st Sess. 26 (1977). 

A clear statement in the committee report responsible for draft- 
ing a proposed statute is reliable evidence of congressional intent 
where that congressional statement is not contrary to other sources 
of legislative history or the clearly expressed language in the stat- 
ute. Cf. Miller v. Federal Mine Safety & Health Review Comm’n, 687 
F.2d 194, 195 (7th Cir. 1982); Council of Hawaii Hotels v. Agsalud, 
594 F. Supp. 449, 454 (D. Haw. 1984). The Court declines to ignore 
this source of legislative history, contrary to plaintiffs’ suggestion, 
finding it is not inconsistent with either the statutory language or 
other congressional statements. As demonstrated by caselaw, use of 
the word “shall” does not clearly command the agency, and an ab- 
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sence of a discussion on this provision in the Senate and Conference 
Committee reports does not substantiate that a lack of agreement 
with the House interpretation exists. 

Yet plaintiffs highlight that once Customs was notified that the 
process of liquidation could commence, liquidation of the entries 
was in fact completed within 90 days therefrom; thus, the House 
sentiment on the 90 day provision has no relevance in this instance. 
Plaintiffs allege the real controversy is Commerce’s failure to 
promptly notify Customs that it should proceed with liquidation. In- 
deed, defendant does not offer an explanation as to why its direc- 
tions to Customs were not expeditiously issued. Nor is there any dis- 
cernible reason why, if the government was unclear as to whether 
the injunction against liquidation in the Volume Footwaer case sur- 
vived dismissal of the action, it delayed five months therefrom to 
bring on a motion to clarify the issue. Therefore, it is troublesome 
that this provision, which was intended to afford latitude to Cus- 
toms in complicated liquidations, has the potential for abuse when 
Commerce invokes its protection to justify the agency’s own lack of 
diligence. 

There is no dispute that the goal of § 1504 was to eliminate uncer- 
tainty as to what further exactions or refunds were due on an im- 
port transaction. Ambassador Division of Florsheim Shoe v. United 
States, (Florsheim), 3 Fed. Cir. (T) 28, 30-31, 748 F.2d 1560, 1562-63 
(Fed. Cir. 1984); see H.R. Rep. No. 95-621, 95th Cong., 1st Sess. 26 
(1977). Plaintiffs’ interpretation of the 90 day phrase would certain- 
ly be consistent with this purpose. According to defendant, the un- 
certainty previously attendant to unduly delayed liquidations is not 
present here since the final results of the review were published, 
plaintiffs are now aware of the additional duties which will be as- 
sessed at liquidation. Defendant thus characterizes plaintiffs’ inter- 
pretation as a means to avoid collection of countervailing duties, 
which would frustrate the remedial purpose of the countervailing 
duty laws. Cf. Asahi Chemical Industry Co., Ltd. v. United States, 4 
CIT 120, 125, 548 F. Supp. 1261, 1265 (1982). 

Indeed, in other contexts involving countervailing and antidump- 
ing duty law, it has been held that Commerce’s failure to comply 
with the statutory deadlines (for the completion of administrative 
review under 19 U.S.C. § 1675) did not result in deemed liquidation 
under § 1504. American Permac, 10 CIT at ——, 642 F42 F. Supp. 
1194-95; Philipp Bros., 10 CIT ——, 630 F. Supp. at 1324. Further, 
our appellate court has held that these statutes were enacted as in 
pari materia “and therefore a legislative intent to have them work 
harmoniously together, and for neither to frustrate the other, or 
partially repeal it, is very much to be inferred.” Florsheim, 3 Fed. 
Cir. (T) at 34, 748 F.2d at 1565. Plaintiffs stress this Court’s inter- 
pretation of § 1504(d) carries remifications not only in the counter- 
vailing duty realm, but in all cases involving liquidation and a de- 
termination that the 90 day provision is directory, would restore to 
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Customs discretion to extend liquidation indefinitely, a situation 
§ 1504 was designed to eliminate. 

The Court has carefully weighted all the policy arguments ad- 
vanced by the parties including the concern raised by defendant 
that if deemed liquidation has resulted as a consequence of Cus- 
tom’s failure to liquidate within 90 days of the termination of sus- 
pension, then importers who have deposited estimated duties 
greater than the amount that they actually owe will be unjustly af- 
fected by this outcome, as they will not be entitled to a refund. 
Nonetheless, it is the statutory language and structure which com- 
pels the conclusion that the provision is directory. Whereas deemed 
liquidation is expressly made applicable to entries which have not 
been liquidated within a certain time, that consequence is notably 
absent in reference to liquidations which have been suspended by 
court order or statute beyond the four year time limit. Further, the 
only relevant statement in the legislative history supports this 
interpretation. 

If the legislative history and congressional design of a statute do 
not convincingly indicate that a deadline was intended to be juris- 
dictional when the imperative “shall” was used, the Court cannot 
draw that conclusion. Ralpho v. Bell, 569 F.2d at 627-28; Alberta 
Gas Chemicals, 1 CIT at 317, 515 F. Supp. at 786. Although the 
Court is not impressed with the government’s actions which gave 
rise to this controversy, that lack of diligence in this matter cannot 
control the decision on whether the provision in § 1504(d) is manda- 
tory or directory. Analysis of the caselaw, the statute, and legisla- 
tive history does not convincingly indicate that this provision was 
intended to be jurisdictional. Therefore, the merchandise was. not 
deemed liquidated on August 15, 1985, and Customs’ liquidation 
was not invalid. 

Plaintiffs thus contest the imposition of interest on the difference 
between the amount of duties they deposited at entry and the coun- 
tervailing duties actually assessed as a result of the administrative 
reviews. Prior to 1980, “if the security posted to cover the estimated 
liability for countervailing duties [was] different from the actual du- 
ty imposed, the difference [was] refunded or collected, as the case 
may be, without interest.” S. Rep. No. 96-249, 96th Cong., 1st Sess. 
59, re-printed in 1979 U.S. Code Cong. & Admin. News 381, 445. 

However, by virtue of the Trade Agreements Act of 1979 (herein- 
after “1979 Act”) title 19 was amended to reflect new provisions ad- 
dressing the treatment of the difference between estimated duties 
and final assessed duties. Under 19 U.S.C. § 1671le(aX(3) (1982) (re- 
numbered as § 1671le(a)(4) (Supp. III 1985)), once a countervailing 
duty order is issued, estimated duties are required to be deposited 
on all future entries based on those results. As 19 U.S.C. § 1671f(b) 
(1982) provides, any difference between the amount deposited pur- 
suant to § 1671le(a\(3) and the amount ultimately assessed as coun- 
tervailing duties (as a result of the annual review, under § 751 of 
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the 1979 Act, 19 U.S.C. § 1675), would be refunded or collected to- 
gether with interest in accordance with § 1677g. 

Pursuant to 19 U.S.C. § 1677g (1982), interest is to be imposed on 
any underpayment or overpayment of estimated duties deposited 
for merchandise entered for consumption on or after publication of 
the final injury determination by the International Trade Commis- 
sion (ITC). The interest rate would either be 8% per annum, or the 
interest rate in effect under 26 U.S.C. §6621 on the date the 
amount of duty is finally determined whichever is higher. 

Plaintiffs contend that §§ 1671f(b) and 1677g, as added by the 
1979 Act, are not applicable to their deposits. Plaintiffs reason that 
these deposits were made for entries subject to an order under the 
“old” countervailing duty laws, i.e., an order issued before the 1979 
Act, and there is no indication that Congress intended to assess in- 
terest on deposits for entries under “old” countervailing duty 
orders. 

Prior to 1979, the statute governing the imposition of counter- 
vailing duties was 19 U.S.C. § 1303. Plaintiffs’ merchandise entered 
subject to a 1974 countervailing duty order issued under § 1303. 
Under this provision, no injury determination by the ITC was re- 
quired by imposition of countervailing duties, except where re- 
quired by international obligations in the case of duty-free goods. 
However, the 1979 Act enacted a new set of laws for the imposition 
of countervailing duties, codified at 19 U.S.C. § 1671, et seg. (1982). 
Pursuant to 19 U.S.C. § 1671(a\(2) an injury determination is now 
required for countries “under the Agreement”! before counter- 
vailing duties may be imposed. Nevertheless, the 1979 Act did not 
repeal § 1303, rather it was retained for certain situations and 
amended. 

Congress indicated that § 1303, as amended, would continue to ap- 
ply with respect to articles not subject to the new § 1671. Specifical- 
ly, § 1303, as amended, applies to countries not under the Agree- 
ment, as well as to any outstanding countervailing duty order is- 
sued under the old § 1303, which was still in effect on the date the 
1979 Act became effective. Pub. L. 96-39 §§ 103 and 104(c), 93 Stat. 
at 190-92; S. Rep. No. 96-249 at 43-44, 103, reprinted in 1979 US. 
Code Cong. & Admin. News at 429-30, 489. The countervailing duty 
order in this case is within this latter category. 

The amendment to § 1303 reflects a new subsection (b): 


(b) The duty imposed under subsection (a) of this section shall 
be imposed, under regulations prescribed by the administering 
authority (as defined in section 1677(1) of this title), in accord- 
ance with subtitle IV of this chapter (relating to the imposition 
of countervailing duties) except that, in the case of any import- 
ed article or merchandise which is not free of duty— 


1 “Under the Agreement” refers to the obligations imposed in the Agreement of Interpretation and App;ication of Arti- 
cles VI, XVI, and XXIII (Subsidies Code) of the General Agreement on Tariffs and Trade (GATT). 
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(1) no determination by the United States International 
Trade Commission under section 1671b(a), 1671c, or 
1671d(b) of this title shall be required. 

* * * * * 


¥ x 


(4) any reference to determinations by the Commission 
* * * which are not permitted or required by this subsec- 
tion shall be disregarded. 


19 U.S.C. § 1303 (1982). 

Although plaintiffs claim that the provisions for interest enacted 
in 1979 are not applicable to entries pursuant to a pre-1979 order, 
the congressional action, reflected in the statute and the legislative 
history, do not support such a conclusion. First, by virtue of 
§ 1303(b), as amended, Congress intended that any countervailing 
duties imposed under § 1303 be in accordance with the new law on 
countervailing duties under 19 U.S.C. § 1671, et seg. except to the 
extent that an injury determination is required. S. Rep. No. 96-249 
at 103, reprinted in 1979 U.S. Code Cong. & Admin. News at 489; see 
generally, Cementos Anahuac del Golfo, S.A. v. United States, 12 
CIT ——, Slip. Op. 88-75 (June 9, 1988), appeal docketed No. 
88-1476 (Fed. Cir. June 29, 1988). Congress explicitly made the pro- 
visions of 19 U.S.C. § 1671, et seg. applicable to § 1303 actions: 


The committee believes the procedures and standards under 
[the] new title [on countervailing duties] are a significant im- 
provement over existing law and practice and should be applied 
to section [1]303. Obviously, all references to injury and all de- 
terminations relating to injury under [this] title are irrelevant 
to proceedings under section [1]303 which do not require an in- 
jury determination. 


Id. at 104, reprinted in 1979 U.S. Code Cong. & Admin. News at 490. 
Second, the order governing plaintiffs’ entries was issued pursuant 
to § 1303. This order was outstanding when the 1979 Act came into 
effect, and thus, pursuant to § 1303, as amended, the revised proce- 
dures of the new countervailing duty law were applicable to this or- 
der. Third, in § 1303(b) Congress specifically excepted those provi- 
sions of the new law in the 1979 Act which would not be applicable 
to § 1303 proceedings. The interest provision was not an enumerat- 
ed exception. See 19 U.S.C. § 1303(b). Fourth, plaintiffs’ goods en- 
tered the country after the effective date of the 1979 Act, therefore, 
the deposits made on these entries, although necessitated by the ex- 
istence of an “old” order, were required pursuant to the new coun- 
tervailing duty law. 

Alternatively, plaintiffs argue that if § 1677g can be applied to a 
1974 order, then liability for interest does not accrue until deposits 
are made pursuant to the results of the first § 751 review, 19 U.S.C. 
§ 1675. As plaintiffs contend, only entries covered by an order is- 
sued under the 1979 Act are subject to the interest provisions.” 


2 No deposits were required on merchandise entered after the first review determination because the countervailing duty 
order was subsequently revoked, effective for all entries after May 3, 1982. 
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Since the § 751 review is the first time the provisions of the 1979 
Act are made applicable to pre-1979 outstanding orders, that deter- 
mination is the first order under the 1979 Act. Plaintiffs draw this 
conclusion by reference to the transitional rules of the 1979 Act, 
which provide that any countervailing duty order outstanding on 
the effective date of the 1979 Act “shall remain in effect [thereafter] 
and shall be subject to review under § 751 of the Tariff Act of 1930 
[19 U.S.C. § 1675].” Pub. L. 96-39, § 104(c), 93 Stat. at 192. 

This argument has a certain amount of appeal but fails to recog- 
nize that the deposits herein were made on entries after the effec- 
tive date of the 1979 Act, and therefore § 1303, as amended, was in 
effect as well as the interest provision in § 1677g, before the goods 
entered. Consequently, when the goods entered the country, the old 
order was governed by the new countervailing duty law, requiring 
deposits for those entries. and imposing interest for any under or 
overpayment. There is no reason to conclude that interest arises on- 
ly for entries after the date of the § 751 review. Even though plain- 
tiffs are correct in characterizing this as the first determination 
under the 1979 Act, the key aspect of the § 751 determination is not 
only to set the deposit rate for future entries, but mainly to serve as 
the rate of assessment of duties for entries during the period under 
review. Florsheim, 3 Fed. Cir. (T) at 34, 748 F.2d at 1565. Plaintiffs 
cannot deny that those results will necessarily determine whether 
there was an under or overpayment in deposits, and consequently 
whether interest is assessable for entries subject to the review 
determination. 

However, 19 U.S.C. § 1677g makes interest payable only in refer- 
ence to deposits on entries after an injury determination by the ITC 
which plaintiffs stress indicates a congressional intent that interest 
not be applied to pre-1979 orders because no injury determination is 
required under 19 U.S.C. § 1303, as amended. Nevertheless, 19 
U.S.C. 1303(b), as amended, dictates that when an injury determian- 
tion is not required by the statute, any reference to injury is to be 
disregarded. 

In Hide-Away Creations, Ltd. v. United States, 8 CIT 286, 598 F. 
Supp. 395 (1984), a somewhat analogous situtation was presented. 
Therein, the countervailing duty order was issued after the 1979 
Act, but pursuant to 19 U.S.C. § 1303, as amended, because it cov- 
ered a country not under the Agreement. The importer was entitled 
to a refund because the deposits of estimated duties made pursuant 
to the preliminary results in the initial investigation were less than 
the amount determined to be assessable in the § 751 review results. 
The court’s analysis revealed that, aside from the injury determina- 
tion, there was no “relevant difference in the applicable proce- 
dures” in §§ 1303 and 1671, et seg. Id at 291, 598 F. Supp. at 399. 
This conclusion was warranted since § 1303(b) both references the 
procedures in § 1671, et seg., and dictates that any reference in an 
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injury determination not required be disregarded. Jd.* “[H]ence the 
provisions of 19 U.S.C. § 1677g concerning interest on overpayments 
(and the collection of interest on underpayments) of estimated coun- 
tervailing duties are also applicable to deposits of estimated coun- 
tervailing duties imposed under section 1303.” Id. 

As noted in Hide-Away, when reference to the injury determina- 
tion in 19 U.S.C. § 1677g is omitted, the statute does not provide a 
time frame prescribing which entries would be eligible for interest 
under § 1303. In extrapolating what Congress intended in this situa- 
tion, the court observed that Congres had specified entries after an 
injury determination to be eligible for interest, because the injury 
determinatiuon was the benchmark for fixing an importer’s liabili- 
ty for countervailing duties. Thus, an analogous point in the § 1303 
proceeding was the final affirmative countervailing duty determina- 
tion; therefore, interest was payable in connection with deposits on 
entries on or after that date. Id. 292-93, 598 F. Supp. at 400-01. 

Application of Hide-Away to the present case certainly mandates 
the conclusion that interest is due on the entries herein because the 
merchandise entered after a final affirmative determination and 
countervailing duty order were issued, as well as after the interest 
provision was in effect. Liability for depositing countervailing du- 
ties had already been established. Plaintiffs seek to distinguish 
Hide-Away because the order therein was issued pursuant to the 
1979 countervailing duty law. However, the cases are similar in 
that both orders were subject to § 1303, as amended; in both in- 
stances deposits were made on entries after the 1979 Act; and both 
proceedings did not necessitate an injury determination. The Court 
cannot discern any practical reason why the rationale employed in 
Hide-Away should not be applied to other § 1303 proceedings. 

Finally, 19 U.S.C. § 1677g was further amended by § 621 of the 
Trade and Tariff Act of 1984, Pub. L. 98-573, § 621, 98 Stat. 2948, 
3039 (1984). Now, deposits on merchandise entered after the publi- 
cation of a countervailing duty order, rather than publication of the 
ITC injury determination, will be subject to interest assessment for 
any under or overpayment. The method of calculating interest was 
also amended, omitting reference to the 8% rate, and establishing 
the rate of interest for any period of time to be the rate set forth 
under 26 U.S.C. § 6621. 19 U.S.C. § 1677g (Supp. III 1985). Com- 
merce and Customs have interpreted this revision as requiring the 
weighted average rate compounded daily for entries liquidated after 
October 30, 1984. 50 Fed. Reg. 21,832 (May 29, 1984) 

This particular amendment was taken effect on the effective date 
of 1984 Act which was October 30, 1984. Pub. L. 98-573, § 626, 98 


3 Originally, the court held that § 1677g was inapplicable since no injury determination was required because the country 
involved was not a signatory to the agreement, then “an operative circumstance or prerequisite for the payment of interest 
under 19 U.S.C. § 1677g—viz, notice of an affirmative injury determination * * * did not, and could not, occur.” 8 CIT 289, 
598 F. Supp. at 397. However, after rehearing, the court reversed that decision. 

4 Under 26 U.S.C. § 6622, any interest calculated by reference to § 6621 is to be compounded daily, effective for interest 
accruing after December 31, 1982 (pursuant to the effective date of 26 U.S.C. § 6622). Although § 6622 was in effect prior to 
the 1984 amendment to 19 U.S.C. § 1677g, for entries liquidated before 1984 Customs’ policy was to use simple interest. De- 
fendant’s Cross-Motion for Summary Judgment, Declaration of Robert B. Hamilton, Jr. 
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Stat. at 3042. These entries were made before this amendment but 
liquidated after the act became effective, thus it is disputed which 
interest provision applies. 

The Court finds that the 1984 amendment cannot be applied for 
interest accruing before the effective date of that amendment. Prior 
to the amendment, the date when an importer’s libability for inter- 
est was defined was the date of the final determination in the § 751 
review (when countervailing duties were assessed),> irrespective of 
when liquidation occurred. Since this determination was issued 
before the 1984 amendment, the interest provision in 19 U.S.C. 
§ 1677g as provided in the 1979 Act is applicable for interest accru- 
ing before the effective date of the 1984 Act. However, the Court 
can find no reason that the 1984 amendment should not apply for 
interest accruing subsequent to that date. Upon entry of goods sub- 
ject to a countervailing duty order, an importer was not guaranteed 
that a certain rate would be in effect. This amendment, which was 
effective prior to liquidation, did not change the amount subject to 
interest, but merely changed the method for ascertaining the inter- 
est rate, to more accurately reflect the cost of an outstanding debt. 


CoNCLUSION 


The merchandise was not liquidated by operation of law under 19 
U.S.C. § 1504(d). Section 1504 provides, when certain time limits are 


exceeded, deemed liquidation will result. However, when Congress 
provided that entries shall be liquidated within 90 days after the 
termination of a suspension, the consequence of deemed liquidation 
was not specified. Further, these entries were eligible for the impo- 
sition of interest on the shortfall between the amount of counter- 
vailing duties deposited and the amount assessed. As provided in 
the 1979 Act, the provisions in 19 U.S.C. § 1677g (1982) apply to in- 
terest accruing up until the 1984 amendment to this section. For in- 
terest accruing after the effective date of that amendment, interest 
shall be calculated according to the provisions in the 1984 Act, 19 
U.S.C. § 1677g (Supp. III 1985). 
So ORDERED. 


5 It is undisputed that the rate in effect under, 26 U.S.C. § 6621 for all relevant times under consideration was always 
higher than the 8% referred to in 19 U.S.C. § 1677g (1982). 
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YuAsA-GENERAL Batrery Corp., GENERAL BATTERY CoRP. PLAINTIFFS v. 
Unrtep States, U.S. INTERNATIONAL TRADE COMMISSION, DEFENDANTS - 
AND- TAIWAN ELEcTRIC APPLIANCE MANUFACTURERS ASSOCIATION ET AL., IN- 
TERVENOR-DEFENDANTS. 


Court No. 85—-04-00483 


MEMORANDUM 


[Results of remand to International Trade Commission reversed; judgment for the 
plaintiffs. } 


(Decided July 12, 1988) 


Brownstein Zeidman and Schomer (Steven P. Kersner, Donald S. Stein and Ronald 
M. Wisla) for the plaintiffs. 

Office of General Counsel, U.S. International Trade Commission (Lyn M. Schlitt, 
James A. Toupin and Judith M. Czako) for the defendants. 

Ablondi & Foster, p.c. (Italo H. Ablondi, F. David Foster and Sturgis M. Sobin) for 
the intervenor-defendants. 


Aquitino, Judge: The U.S. International Trade Commission has is- 
sued the results of its reconsideration of whether there is reasona- 
ble indication that the 12-volt-motorcycle-battery industry in the 
United States is threatened with material injury by reason of im- 
ports from Taiwan. That reconsideration was carried out pursuant 
to an order of this court in conjunction with slip op. 87-60, 11 CIT 
——, 661 F.Supp. 1214 (1987), and resulted in four opinions of the 
Commissioners. 


RENEWED NEGATIVE DETERMINATION 


A majority, consisting of Commissioners Liebeler and Brunsdale 
and Commissioner Rohr, again reached a negative preliminary de- 
termination, concluding that, on the record, there is no reasonable 
indication of a threat of material injury to the domestic industry by 
reason of imports from Taiwan. Commissioners Eckes and Lodwick 
dissented in separate opinions. 

After reconsideration of the record in the light of the factors set 
forth in section 612(a)(2)(B) of the Trade and Tariff Act of 1984, 19 
U.S.C. § 1677(7F Xi), and slip op. 87-60, the Chairman and Vice- 
Chairman conclude in their joint opinion that the domestic indus- 
try’s condition is “healthy” and its performance “generally improv- 
ing” and therefore that “it is likely to withstand competition from 
increased imports of 12-volt motorcycle batteries from Taiwan with- 
out imminent material injury.” Remand Results at 1 and 2. 

In his opinion, Commissioner Rohr describes the standard he ap- 
plied as follows: 


* * * (I}f I find that there is clear and convincing evidence that 
imports do not pose a real and imminent threat of actual mate- 
rial injury, and conclude that there is no likelihood [sic] that 
the information to be obtained in a final investigation would 
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~~ that conclusion, I must make a negative determination. 
. at 15. 


After considering the § 1677(7\F\(i) factors, the Commissioner con- 
cludes that “[fjuture imports are thus likely to have an adverse ef- 
fect”! on the domestic industry: 


* * * However, the ultimate conclusion that the statute re- 
quires me to make is not whether there is a reasonable indica- 
tion that future imports will have an adverse effect on the in- 
dustry. It is whether that adverse effect will be a cause in a de- 
cline in the condition of the industry to the point where it is 
actually experiencing material injury within a time frame that 
is “imminent.” To reach that conclusion, one must understand 
the condition of the domestic industry. Jd. at 24. 


Commissioner Rohr’s stated understanding of the domestic condi- 
tion is one of “overall positive operating conditions” and “improve- 
ment * * * over the period of investigation”, and he concludes that 
“even the adverse effects that the trends in imports presage for the 
future can{not] reasonably be said to indicate a real and imminent 
threat of material injury.” Jd. at 27. 

Commissioner Eckes states from his perspective (in dissent) that 


the Commission as a matter of law is required to continue this 
investigation. The available record does not contain clear and 
convincing evidence that there is no threat of material injury, 
and it is likely that additional evidence will emerge in a final 
investigation to support appellant’s point of view. Indeed, for 
each of the statutory factors the Court has directed the Com- 
mission to reconsider, the record of this investigation supports 
at the preliminary stage a threat determination, if the rule of 
American Lamb |Co. v. United States, 785 F.2d 994 (Fed.Cir. 
1986)] is followed. Jd. at 30 (emphasis in original). 


Also in dissent, Commissioner Lodwick considers the record in 
the light of all the relevant statutory factors, as well as the Ameri- 
can Lamb decision, and concludes that 


there is a reasonable indication that an industry in the United 
States is threatened with material injury by reason of imports 
of allegedly less-than-fair-value 12-volt motorcycle batteries 
from Taiwan; the threat of material injury is real and actual 
injury is imminent; the record as a whole does not contain clear 
and convincing evidence that there is no threat of material in- 
jury; the record as a whole does not support a determination 
that no likelihood exists that contrary evidence will arise in a 
final investigation. Jd. at 46. 


1 Remand Results at 24. See id. at 25, n. 28 (“The Commission recognized that the current trends in imports (based on the 
Section 771(7XFXi) factors) were likely to continue and would have an adverse effect on the industry”) and at 28 (“a consid- 
eration of the Section 771(7XF) factors leads to the conclusion that future imports are likely to have an adverse effect on the 
industry”). 
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Discussion 


As indicated by the foregoing excerpts from the Commissioners’ 
differing views, each recognizes the intervening decision of the 
court of appeals in American Lamb Company v. United States, 785 
F.2d 994 (Fed.Cir. 1986). Indeed, that case effectively foreclosed 
plaintiffs’ primary point in support of their challenge to the ITC’s 
negative determination of material injury herein. See Slip Op. 
87-60, 11 CIT at ——, 661 F.Supp. at 1216. 

In analyzing the standard for review of an ITC negative prelimi- 
nary determination in the Court of International Trade, the Federal 
Circuit reasoned as follows in its American Lamb opinion: 


Since the enactment of the 1974 Act, ITC has consistently 
viewed the statutory “reasonable indication” standard as one 
requiring that it issue a negative determination, as above indi- 
cated, only when (1) the record as a whole contains clear and 
convincing evidence that there is no material injury or threat 
of such injury; and (2) no likelihood exists that contrary evi- 
dence will arise in a final investigation. That view, involving a 
process of weighing the evidence but under guidelines requiring 
clear and convincing evidence of “no reasonable indication”, 
and no likelihood of later contrary evidence, provides fully ade- 
quate protection against unwarranted terminations. Indeed, 


those guidelines weight the scales in favor of affirmative and 
against negative determinations. Under the appropriate stan- 
dard of judicial review, ITC’s longstanding practice must be 
viewed as permissible within the statutory framework. 785 F.2d 
at 1001 (emphasis in original). 


If this then is the standard for assessing the challenged views of 
the majority,? in its own terms it is weighted “in favor of affirma- 
tive and against negative determinations.” While the opinions at is- 
sue reflect thoughtful compliance with the court’s remand and are 
entitled, in any event, to judicial deference, they are unpersuasive 
that the requirement of clear and convincing evidence of no reasona- 
ble indication of a threat of material injury and no likelihood of lat- 
er contrary evidence is sustainable on the existent record. 

In attempting to sift the record’s contents cited by the court in 
slip op. 87-60, 11 CIT at ——, 661 F. Supp. at 1220-22, familiarity 
with which is presumed in this memorandum, the opinions in the 
majority do not appear to take the approach American Lamb con- 
templates. For example, the plurality seems to have considered the 
evidence for an indication of the affirmative, rather than of the neg- 
ative. With regard to production capacity, the plurality opinion con- 
cludes that “[njeither the modest gain in total productive capacity 
nor the relatively steady percentage of capacity utilization rate pro- 
vide sufficient indication of threat of material injury.” Remand Re- 
sults at 7. With regard to market penetration, “the increase * * * 


2 Defendants’ memorandum states (at page 28) that “[tJhere is no question in this case” that this is the standard applica- 
ble. See also Reply of Defendant-Intervenors, pp. 4-13. 
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was not that rapid, given the expanding domestic market, and was 
not sufficient to indicate a threat of material injury in this case.’ 

The plurality attempts to support its view on foreign production 
capacity by dismissing “[a]t least a portion of the large increase [in 
Taiwan] between 1983 and 1984 [a]s attributable to improved re- 
porting, which makes the numbers difficult to compare directly.” 
Id. at 7. Apparently, two of the surveyed producers had failed to 
give their data for the years 1982 and 1983, whereupon their pro- 
duction capacities were subtracted by the plurality from the 1984 
total to lower the 1983-1984 overall percentage increase to 3.63. 

The record also shows, however, capacity increasing during a 
time when unused capacity remained steadily high, to wit, 42.4 per- 
cent in 1982, 35.6 percent in 1983, and 39.7 percent in 1984. Cf. 
R.Doc. 47 at A-17. These figures are of consequence, especially con- 
sidering, as Commissioner Lodwick does in his dissenting views, 
that unused Taiwanese production capacity for 1984 alone repre- 
sented 173 percent of its 1984 exports to the United States. Remand 
Results at 42. Furthermore, the record shows that Taiwanese pro- 
ducers target nearly three-quarters of their total battery exports at 
the United States, a fact not discussed by the plurality. 

The plurality opinion does discuss the rapid, 141 percent increase 
in imports over the surveyed period. However, the opinion charac- 
terizes the market-share increase of the Taiwan imports as “moder- 
ate’*, apparently because the domestic industry had increased its 
imports by 81 percent. See id. at 9, n. 30. On his part, Commissioner 
Rohr acknowledges that, while taking such “captive” imports into 
account “lowers the absolute import penetration level, [it] actually 
increases the rate at which import penetration increased.” Jd. at 19. 
Also, during this period of high import penetration levels, the do- 
mestic market was expanding, yet the domestic producers’ share of 
this market was diminishing.® 

As for the probability that the imports will have a depressing or 
suppressing effect on domestic prices, the plurality opinion states 
that 


it is not probable that the imports could have had a significant 
rice ane or suppressing effect on U.S. prices in the near 
uture that would have resulted in material injury. Jd. at 10. 


Commissioner Rohr reached the same result. While admitting that 
the documented “fact of underselling supports the possibility that 
there was a price suppressive or depressive effect’’® and “that there 


3 Remand Results at 9. The increase found was from 241,000 units (estimated) in 1982 to 620,000 units in 1984 or 141 
percent. 

Included in the Commission’s remand papers before the court is a version of the plurality opinion which concludes (at 
page 12) that “there is no clear and convincing evidence in the record that would reasonabley indicate a threat of imminent 
material injury to the domestic industry by reason of allegedly LTFV imports of 12-volt motorcycle batteries.” While the 
language was reformulated to “find clear and convincing evidence that there is no threat of imminent material injury”, the 


reasoning upon which this conclusion is sought to be based does not show that the American Lamb approach to weighing 
the 


5 Remand Results at 43 (Commissioner Lodwick dissenting) (“[mJarket shares and what they portend for the U.S. indus- 
try thus appear as a significant factor in assessing threat in this investigation”). 
Remand Results at 21. 
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is likely to continue to be underselling by imports of the domestic 
industry’s prices”, he concludes from the “anecdotal evidence” that 
this underselling is not likely to have a “significant” price depres- 
sive or suppressive effect. Id. at 22. A footnote states that there 
is no evidence in the record which would indicate how or why 
imports which are not currently having a price depressive or 
— effect will develop such an effect in the future. Jd., 
n. 22. 


Nonetheless, as indicated in slip op. 87-60, the evidence in the 
record shows underselling by the imports in five of eight quarters 
for one battery model and in seven of the eight for the other bat- 
tery, with underselling occurring in all four quarters of 1984 for 
both models: This period of underselling was also marked by a sub- 
stantial drop in prices for both imported and domestic batteries. See 
R.Doc. 47 at A-22. While this scenario may not reflect, in the Com- 
mission’s view, present material injury, reasonable indication of 
threat of such injury cannot be easily discounted in the face of this 
kind of evidence, and on which the statute focuses. 

In passing the Trade and Tariff Act of 1984, Congress recognized 
that “the projection of future events is necessarily more difficult 
than the evaluation of current data.” H.R.Rep. No. 1156, 98th 
Cong., 2d Sess. 174 (1984). That report also states that “the purpose 


of the threat provision is to prevent actual material injury from oc- 
curring.”® It is thus understandable that the Federal Circuit con- 
cluded in American Lamb that the ITC’s guidelines “weight the 
scales in favor of affirmative and against negative determinations.” 
The requirement of “clear and convincing evidence of ‘no reasona- 


,” 


ble indication’ ” of a threat of material injury is a standard that the 
majority’s analyses of the present record, however thoughtful, fail 
to satisfy. Thus, this court is constrained to conclude that they re- 
present an abuse of discretion within the meaning of 19 U.S.C. 
§ 1516a(b) (1) (A) and that further investigation is called for. While 
such investigation of the period now past may prove the wisdom of 
those preliminary views, the law requires additional administrative 
action —— on the record that has already been made. 

The renewed preliminary determination that there is no reasona- 
ble indication of a threat of material injury to the 12-volt-motorcy- 
cle-battery industry in the United States by reason of imports from 
Taiwan must be reversed, and judgment will enter accordingly. 


7 Id. at 22 (emphasis in original). 

8 A prior report, issued in conjunction with passage of the Trade Agreements Act of 1979, states that, “in considering 
threat, high present capacity utilization of the domestic industry and the absence of other indicia of present injury should 
not be considered as conclusive as to the absence of threat of injury.” H.R.Rep. 317, 96th Cong., Ist Sess. 47 (1979). Indeed, 
defendants’ counsel content that “the condition of the domestic industry is never determinative in an analysis of threat of 
material injury, whether in a preliminary or in a final investigation” [Defendants’ Memorandum, p. 33 (emphasis in origi- 
nal)], yet the majority’s perceptions of the present condition of the industry herein appear to be controlling considerations 
on their part. 
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JUDGMENT 
TuHomAS J. AQuILINO, JR., Judge. 


This case having been duly submitted for decision, and the court, 
after due deliberation, having rendered a decision (1) denying in 
part and granting in part plaintiffs’ motion for judgment upon the 
agency record and (2) remanding to the U.S. International Trade 
Commission for reconsideration of the issue of whether there is rea- 
sonable indication that the 12-volt-motorcycle-battery industry in 
the United States is threatened with material injury by reason of 
imports from Taiwan; and the Commission having submitted to the 
court the results of its reconsideration of that issue; and the court, 
after due deliberation, having rendered a decision on those results; 
Now, therefore, in conformity with the aforesaid decisions, it is 

ORDERED, ADJUDGED AND DECREED that plaintiffs’ motion for judgment 
upon the agency record be, and it hereby is, denied in part and 
granted in part as per the aforesaid decisions; and it is further 

ORDERED, ADJUDGED AND DECREED that the preliminary determination 
of the U.S. International Trade Commission after remand that 
there is no reasonable indication of a threat of material injury to 
the 12-volt-motorcycle-battery industry in the United States by rea- 
son of imports from Taiwan be, and it hereby is, reversed; and it is 
further hereby 

OrpDERED that the U.S. International Trade Commission issue a 
preliminary determination that there is reasonable indication of a 
threat of material injury to the 12-volt-motorcycle-battery industry 
in the United States by reason of imports of such merchandise from 
Taiwan. 


(Slip Op. 88-90) 
Timex CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-12-01810-S 
[Judgment for plaintiff.} 


(Dated July 13, i988) 


Howrey & Simon (Stuart H. Harris, Ralph J. Savarese, and Alice T. Zalik), for 
plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, (Mark S. Sochaczewsky), Civil Division, 
United States Department of Justice, for defendant. 


OPINION 


RestaNni, Judge: The issue in this case, which is before the court 
on stipulated facts, is whether bezels which were imported as part 
of watches are entitled to duty-free treatment as American goods 
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returned after assembly abroad. Headnote 1(b), Subpart B, Part 1, 
of Schedule 8 of the Tariff Schedules of the United States (TSUS) 
provides that the TSUS subpart containing item 807, which pro- 
vides for such duty-free treatment, “shall not apply to any article, 
exported— 

* * * (b) with benefit of drawback.”! 

The relevant facts are as follows: Plaintiff Timex imported crys- 
tals into the United States. Duties were paid. Timex combined do- 
mestic bezels and the imported crystals to produce “bezel crystal as- 
semblies,” which were then exported. Drawback of duties was 
claimed and allowed under section 313(a) of the Tariff Act of 1930, 
19 U.S.C. § 1313(a) (1982).2 The “bezel-crystal assemblies” were as- 
sembled with other parts to form watches. Subsequently, the watch- 
es were imported into the United States, at which time plaintiff 
sought item 807 treatment for the domestic bezels. The duty-free 
treatment sought was denied by the United States Customs Service 
on the basis of headnote 1(b), Subpart B, Part 1 of Schedule 8. 

The issue framed by the parties is—what is meant by the words 
of the headnote, i.e., “article exported * * * with benefit of draw- 
back.” In support of its interpretation of the headnote at issue de- 
fendant cites Charles Adler’s Sons, Inc. v. United States; 21 CCPA 
573 (1934), Import-Export Service of New Jersey v. United States, 46 
Cust. Ct. 4 (1961); and Nordberg Mfg. Co. v. United States, 43 Cust. 
Ct. 235 (1959). All three decisions interpreted paragraph 1615 of the 
free list of the Tariff Act of 1930, ch. 497, § 201, 46 Stat. 672, 674, re- 
printed, as amended, in 19 U.S.C. § 1201 app. 3350-51 (1958) (re- 
pealed 1963), which the parties have described as a predecessor pro- 
vision to item 807 and the pertinent headnote. Adler’s and Nordberg 
involved the issue of the dutiable status of previously imported com- 
ponents of articles produced in the United States and exported, 
which articles were disassembled abroad. Import-Export involved 
processing abroad which resulted in reimportation of scrap. Draw- 
back had been obtained upon exportation of the complete articles. 
In particular, Adler’s involved imported pearls which were incorpo- 
rated in the United States into pendants. Drawback was obtained 
upon exportation of the pendants. Thereafter, the pearls were re- 


! Item 807, Tariff Schedules of the United States (1981) covers the following: 


St assembled abroad in whole or in part of fabricated components, the product of the United States, which (a) 
exported in condition ready for assembly without further fabrication, (b) have not lost their physical identity in 
aaah articles by change in form, shape, or otherwise, and (c) have not been advanced in value or improved in condition 
abroad except by being assembled and except by operations incidental to the assembly process such as cleaning, lubri- 
cating, and painting. 
and specifies the rate of duty as: 
A duty upon the full value of the imported article, less the cost or value of such products of the United States (see 
headnote 3 of this subpart) 


2 19 U.S.C. § 1313(a) (1982) reads as follows: 


(a) Articles made from imported merchandise 

Upon the exportation of articles manufactured or produced in the United States with the use of imported merchan- 
dise, the full amount of the duties Soon the marenynetns a0 use hee Ne velanded te drawback, less 1 per cen- 
tum of such duties, except that such duties or so refunded upon the exportation of flour or by-products pro- 
duced from wheat imported after ken ir = 17, 1930. Where two or more products result from the manip- 
ulation of imported me: ke k shall be distributed to the several products in accordance with their 
relative values at the time woe separation. 


3In Import- Export, the majority opinion rests on failure of proof that that article in question was previously exported. 
The concurring opinion finds that the article was not a previously exported article on which drawback was obtained. 
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moved from the pendants and were imported separately. The court 
ruled that the pearls should be treated as newly imported pearls on 
the ground that the pearls were not American goods returned, and 
that the provisions applicable to articles on which drawback had 
previously been paid did not apply to the pearls, as they were not 
the articles, i.e., pendants, that were “exports with benefit of draw- 
back.” 21 CCPA at 576-577. 

Defendant argues that the interpretation in Adler’s of the former 
American goods returned statute mandates that item 807 treatment 
be denied for any component of the bezel-crystal assembly because 
the bezel-crystal assembly was an article exported with benefit of 
drawback. Plaintiff avers that the opposite result is compelled by 
the same precedent. It argues that the bezel by itself was not export- 
ed with benefit of drawback therefore the headnote does not pre- 
vent item 807 treatment for the bezel. Plaintiff further states that 
it was the intent of Congress in promulgating the headnote at issue 
only to prevent avoidance of duties through use of both item 807 
and drawback, not to prevent item 807 treatment for domestic prod- 
ucts which did not occassion drawback. 

There are several reasons why Adler’s and like cases cannot be 
applied directly to the situation at hand. First, at the time of Ad- 
ler’s, paragraph 1615 clearly allowed duty-free treatment for arti- 
cles not advanced in value or improved abroad so long as any draw- 
back obtained on the article were repaid. The issue in Adler’s was 
not whether duty-free treatment was to be provided but rather, 
whether entry should be premised upon repayment of drawback or 
upon payment in full of whatever ordinary duties applied at the 
time of entry. Thus, the Adler’s court looked to whether the specific 
imported article had received an allowance of drawback. Similar 
provisions are now found in Subpart A of part 1, of Schedule 8, enti- 
tled “Articles not Advanced or Improved Abroad.” Items 804.10 and 
804.20 of that subpart specifically refer to repayment of drawback. 
In keeping with this express provision for recovery of drawback, 
these sections are excluded from the coverage of Headnote 1 of Sub- 
part A which, like the headnote at issue, indicates that the subpart 
does not apply to articles exported with benefit of drawback. 

Over the years paragraph 1615 was amended and at the time of 
repeal the portions at issue in Adler’s were closely reflected in para- 
graph 1615(a), (e) and (f). A practice developed, however, under par- 
agraph 1615 that allowed duty-free treatment if U.S. components of 
articles assembled abroad were segregable. The theory was that 
such component articles were not advanced or improved. This ap- 
proach became unnecessary and was abandoned when item 807 was 


4 At the time of Adler's the relevant portions of paragraph 1615 read as follows: 


Articles the growth, produce, or manufacture of the United States, when returned after having been exported, without 
having been aiemaeea in value or improved in condition by any process of manufacture or other means if im; 
or for the Tr of the person = exported them from the United ee * but a east of the oe Oe coded suc 
gt _ be made, under general regulations to be prescribed by the Secretary of 

5 ‘shall not apply to any article upon which on allowance of cottieh 4 been made, the 
sana my which is hereby prohibited except upon payment of duties equal to the drawbacks allowed * 


Tariff Act of 1930, ch. 497 § 201, 46 Stat. 672, 674 (repealed 1963). 
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enacted. See 10 United States Tariff Commission, Tariff Classifica- 
tion Study 15 (1960). Item 807 and other items, chiefly derived from 
paragraph 1615(g),° now compose Subpart B of part 1 of Schedule 8, 
“Articles Advanced or Improved Abroad.” Thus, the structure of 
the statute at issue in Adler’s was quite different from that of the 
statute at issue here. 

Next, in Adler’s the court was correct in finding that paragraph 
1615 did not apply to the disassembled merchandise, i.e., the pearl, 
because it was not of U.S. growth or manufacture. 21 CCPA at 577. 
This holding fully resolved the dispute. The Adler’s discussion of 
drawback was unnecessary and obviously occasioned by the trial 
court’s statement that the pearl had been exported with benefit of 
drawback. 

Applying the drawback discussion of Adler’s literally one would 
come to the conclusion that the bezel-crystal assembly is the article 
benefited by drawback and thus, the headnote would not be applica- 
ble to the bezel alone. It is only by expanding the words “articles ex- 
ported with benefit of drawback” to apply to the components of 
such articles, as the court in Adler’s would not do, that defendant 
obtains the reading of the statute which it seeks here. The choice in 
Adler’s was between duties in the amount of the drawback or ordi- 
nary duties at time of entry. There is no such option in item 807. 
Under the current statute, if the drawback headnote is inapplicable 
one is left to determine what adjustment to duties, if any, is provid- 
ed by the body of item 807. 

As to the body of item 807, defendant wishes the court to read the 
item as if it does not permit one to look behind the bezel-crystal as- 
sembly to determine whether any of its parts are of U.S. manufac- 
ture. Without providing any citation, defendant asserts that for 
item 807 purposes the bezel ceased to exist when it was substantial- 
ly transformed into the bezel-crystal assembly. This argument has 
appeal. Certainly the bezel must be considered to have been sub- 
stantially transformed into a new product if drawback was ob- 
tained, as it was here. Customs’ task would seem to be simpler and 
would avoid complicated fictions, as intended by item 807, if Cus- 
toms does not have to constructively disassemble the bezel-crystal 
assembly in order to ascertain its dutiability. But would it really be 
simpler or less of a fiction? First, Customs has to constructively dis- 
assemble any article assembled abroad into its U.S. and non-U:S. 
components in order to determine the extent of its dutiability under 
item 807. See 19 C.F.R. § 10.24(a)(1) (1987). Such analysis may in- 
volve the constructive disassembly of substantially transformed ar- 
ticles, as processes which are within the guidelines of item 807 
nonetheless may involve a substantial transformation. The tests are 


5 Article 1615(g) concerned repairs, alterations and processing abroad of certain articles. Customs Simplification Act of 
1954, ch. 1213, § 202, 68 Stat. 1136, 1137-38; 19 US.C. § 1201 app. 3351 (1958) (repealed 1963). 

6 19 C.F.R. § 10.12(d)-(e) (1987) defines a “fabricated component [ }, the product of the United States” under item 807 gen- 
erally in terms of substantial transformation. The same standard applies for drawback purposes. See National Juice Prod- 
ucts Ass'n v. United States, 10 ——, CIT 628 F. Supp. 978, 988-9 n.14 (1986). 
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not the same. Second, if Customs cannot give duty-free treatment to 
U.S. manufactured items substantially transformed in the United 
States, then instead of focusing only on what occurs abroad, as the 
statute directs, Customs also will be required to focus on what oc- 
curred in the United States. Thus, neither is defendant’s interpreta- 
tion a simplification nor is it more grounded in reality. 

Next, there are ramifications of defendant’s interpretation which 
it may not have foreseen. Under defendant’s view that one only 
looks at the U.S. article in its exported form, many disassembled 
US. articles would not qualify for item 807 treatment whether or 
not drawback were involved. For example, assume a U.S. manufac- 
tured plastic sheet with pre-stamped punch-out parts is exported 
and no drawback is claimed. It is disassembled abroad and the 
punch-out parts are put into different articles. The sheet is the ex- 
ported U.S. product. If Customs cannot look behind the sheet to the 
punch-out parts which compose it, duty-free treatment could not be 
provided such parts.’ Inasmuch as 19 C.F.R. § 10.14(a) (1987) gives a 
similar example (Example 2) as a product warranting item 807 
treatment, the court doubts Customs wishes its reading to go this 
far. 

On the other hand, plaintiffs alternative interpretation of the 
statutory scheme adopting Adler’s in its most literal form and re- 
jecting defendant’s interpretation of the body of item 807 does not 
avoid duty-free treatment for imported articles which are not in- 
tended to have duty-free treatment. For example, if the bezels had 
been made with imported raw materials and the bezel-crystal as- 
semblies were benefited by drawback of duties on both the imported 
raw materials and the imported crystals, under this literal view 
double avoidance of duties would occur. That is, the bezels would 
qualify as U.S. fabricated articles under item 807, and because the 
headnote would not apply to the bezels as an article distinct from 
the bezel-crystal assembly, duties would be avoided on the imported 
raw materials. It is exactly this problem that the headnote was 
designed to avoid. See discussion of Balfour v. Sullivan, 19 F. 578 
(9th Cir. 1884), aff'd 30 L.Ed. 962 (1887) in Adler’s at 578. 

While citing statutory purpose, the parties both seem to have for- 
gotten the two statutory purposes at issue here. The drawback stat- 
ute encourages U.S. manufacture.® Item 807 essentially does the 
same. Congress, however, did not wish both item 807 treatment and 
drawback of duties for the same articles. See Customs Ruling 
216,162, 20 Cust. B. & Dec. 579, 580 (August 12, 1983) (“[t}he intent 
of [Headnote 1(b)] is to prevent one from using both drawback and 
807 to avoid duties.”’) 


7 This example is intended to resemble the case of the silicon chips which were arranged according to pre-marked streets 
for separation in United States v. Texas Instruments, 64 CCPA 24, 545 F.2d 739 (1976). The cutting of the chips did not con- 
stitute further fabrication under item 807. 

° Lockheed Petroleum Services Ltd. v. United States, 4 CIT 25, 28, 557 F. Supp. 583 (1982) rev'd on other grounds, 709 
F.2d 1472 (1983) (“The purpose underlying the granting of drawback of duties is to encourage the production of articles for 
export in the United States, thus increasing domestic manufactures, increasing foreign commerce and aiding American in- 
dustry and labor” (citations omitted)). 
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Part of the solution to the dilemma posed by the parties’ interpre- 
tation is provided in General Instruments Corp. v. United States, 60 
CCPA 178, 480 F.2d 1402 (1973). That case allowed item 807 treat- 
ment despite dual-assembly abroad. That is, the court ignored the 
fact that more than one new foreign article was created. Although 
the case is distinguishable, its language is instructive. 


The inquiry under item 807.00 should not focus on the identifi- 
cation of possible sub-units of the whole product and the rela- 
tionship between the disputed element and such sub-units. In- 
stead, classification under item 807.00 depends upon the rela- 
tionship of the disputed element to the whole. 

* * * The only reasonable interpretation of item 807.00 is 
that all elements that go into the imported final article which 
meet the conditions the item imposes on the fabricated compo- 
nents are subject to the exclusion it provides. 


Id. at 1405-06. Here, there is no dispute that the bezel was 
fabricated in the United States. Thus, Customs should concentrate 
on the relation of the bezel to the whole and look at what happened 
to the bezel abroad. This is the focus of item 807. Likewise, the 
headnote is a part of the item 807. It should similarly be read to fo- 
cus on the disputed item. Was the bezel benefited by drawback? The 
answer is no, not because of the inapplicable reasoning of Adler’s, 
but because the bezel did not occasion drawback. It was not the im- 
ported product, as the crystal was, and it was not made from im- 
ported materials. Thus, for purposes of item 807 it was not the arti- 
cle benefited by drawback. 

When item 807 was enacted it left the wording of earlier statutes 
and the reasoning of earlier cases behind. It is a new less-tortured 
statute; it should not be burdened with outmoded technicalities 
which lead to absurd results but should be read to effectuate the in- 
tent of Congress. 

Judgment shall enter for plaintiff. 


JUDGMENT 
JANE A. Restani, Judge. 


Timex CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-12-01810-S 


This case having been submitted for decision and the Court, after 
deliberation, having rendered a decision therein; now, in conformity 
with that decision, 

IT IS HEREBY ORDERED: that the bezel portion of the imported mer- 
chandise is entitled to duty free treatment in accordance with item 
807, TSUS. 
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Heron, Burchette, Ruckert & Rothwell (Thomas A. Rothwell, Jr., James M. Lyons 
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OPINION AND ORDER 


Restani, Judge: This matter involves consolidated actions chal- 
lenging International Trade Commission (ITC) determinations as to 
injury from less than fair value (LTFV) and subsidized imports of 
cut flowers from Canada, Chile, Columbia, Costa Rica, Ecuador, 
Israel, the Netherlands, Mexico, Kenya and Peru.' Certain Fresh 
Cut Flowers from Canada, Chile, Colombia, Costa Rica, Ecuador, 
Israel, and the Netherlands, USITC Pub. 1956, Inv. Nos. 
701-TA-275 through 278 and 731-TA-327 through 331 (Mar. 1987); 
~T [mports from Canada, Chile, Peru, Israel and the Netherlands were found by the Department of Commerce, Interna- 


tional Trade Administration (ITA) to have been subsidized. Imports from Canada, Chile, Colombia, Costa Rica, Ecuador, Ke- 
nya and Mexico were found by ITA to have been sold at LTFV. 
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Certain Fresh Cut Flowers from Peru, Kenya and Mexico, USITC 
Pub. 1968, Inv. Nos. 303-TA-18 and 731-TA-332, 333 (Apr. 1987).? 
The following seven cut flowers were involved: standard carnations, 
miniature carnations, standard chrysanthemums, pompon chrysan- 
themums, alstromeria, gerberas, and gypsophila. ITC’s final investi- 
gation covered the period 1983 through the first nine months of 
1986. 

Three ITC commissioners, constituting a majority as to the af- 
firmative determinations noted below, found seven different domes- 
tic industries produced the “like” products involved, that is, each 
type of flower was found to be produced by a different domestic in- 
dustry. USITC Pub. 1956. This majority found material injury by 
reason of subsidized imports of standard carnations from Canada 
and Chile, as well as by subsidized imports of standard chrysanthe- 
mums from the Netherlands. It found material injury by reason of 
LTFV imports of standard carnations from Canada, Chile, Colum- 
bia, Costa Rica, and Ecuador, of standard chrysanthemums from Co- 
lombia and Ecuador, and of pompon chrysanthemums from Colom- 
bia, Costa Rica and Ecuador. It found further that LTF'V imports of 
miniature carnations from Colombia threatened injury, and that 
there was no threat of material injury by reason of imports of mini- 
ature carnations from Canada, the Netherlands and Kenya. This 
same majority also found material injury with respect to subsidized 
imports of pompon chrysanthemums from Peru, and LTFV imports 
of standard carnations from Kenya and Mexico and of standard and 
pompon chrysanthemums from Mexico. USITC Pub. 1968. A second 
majority, comprised of one of the commissioners in the first majori- 
ty discussed above and the two remaining commissioners, rendered 
a negative decision with respect to threat of material injury by rea- 
son of imports of miniature carnations from Costa Rica, Ecuador, 
Israel and Peru. 

In this action, Asociacion Colombiana de Exportadores de Flores 
(Asocolflores) and others with similar interests challenge the af- 
firmative decision with regard to imports of standard and miniature 
carnations, and standard and pompon chrysanthemums from Co- 
lombia on the basis that the first ITC majority erred in finding 
seven domestic industries and that the domestic industry was not 
suffering or threatened with material injury. ITC and the Floral 
Trade Council oppose these views. Floral Trade Council, on the oth- 
er hand, challenges the negative ITC threat determination with re- 
spect to imports of miniature carnations from Costa Rica, Ecuador, 
Israel, Peru, Kenya, the Netherlands, and Canada on the basis of 
failure to cumulate and, as to miniature carnations from the first 
four countries, lack of substantial evidence in view of likely price 
suppression or depression and likely product shifting. ITC, Asocol- 
flores, and representatives of the cut flower industries and/or the 


? Throughout this opinion, the court discusses these two determinations without differentiation because the issues dis- 
cussed in this opinion were treated by the commissioners in the same manner in both determinations. 
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governments of Costa Rica, Israel, Kenya, and Peru have filed 
briefs opposing these views. 


I. Like Propuct 


The threshold question in this case is what is the domestically 
produced product which is “like” the products under investigation. 
Until that question is answered, it is impossible to determine which 
industry is to be examined for injury or threat of injury. Based on 
their finding that the entire cut flower industry in the United 
States was the relevant industry producing the product like those 
under investigation, two commissioners reached a negative determi- 
nation as to all imports. No one has seriously challenged their con- 
clusions that the cut flower industry as a whole is neither injured 
nor threatened with injury. Three commissioners found, however, 
injury or threat of injury to different domestic industries by reason 
of imports of certain flowers. Their determination was based on the 
underlying finding that each of the seven flowers under investiga- 
tion, including each of the four flowers that are involved in this ac- 
tion, is like only that particular flower type. Thus, seven different 
domestic industries were found to exist. This finding necessarily 
means that ITC also found that each flower is unlike the six other 
flowers under investigation or any other domestically produced 
flower. 

An understanding of the position of the ITC commissioners is of 
central importance in this case. As stated, the aspects of the deter- 
minations under review involve two majorities. One majority found 
material injury by reason of imports of standard carnations and 
standard and pompon chrysanthemums from Colombia, as well as 
threat of injury by reason of imports of miniature carnations from 
Colombia. This majority (together with the two remaining commis- 
sioners) also found no threat of injury by reason of miniature carna- 
tions from Canada, the Netherlands and Kenya. The other majority, 
comprised of one commissioner in the first majority and the two 
commissioners who found one domestic cut flower industry, ren- 
dered a negative decision with respect to threat of injury by reason 
of imports of miniature carnations from Costa Rica, Ecuador, Israel 
and Peru. In order for this negative threat determination to stand, 
the opinions of the two commissioners who found one domestic cut 
flower industry must be sustained, as well as the determination 
that seven industries existed. Thus, ITC requests the court to find 
that two opposite conclusions as to what is the like product at issue 
are supported by substantial evidence. This is not impossible; sub- 
stantial conflicting evidence upon which reasonable minds could 
reach differing results might exist. There is, however, very little ev- 
idence of record in this case to support a finding of one domestic cut 
flower industry. 

First, very little evidence regarding the entire flower industry 
was obtained. It is difficult to fault the dissent for this, as it sought 
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to obtain information on flowers other than the seven investigated, 
particularly information on one flower, roses, but it was outvoted 
on this point.* Nonetheless, the court can only review information 
that was obtained. The sole relevant evidence cited in the opinions 
finding one industry is the testimony of representatives of a retail- 
ing organization indicating that substitutability is high at the con- 
sumer stage. If one has to choose a single basis upon which to make 
a like product determination, consumer preference would seem to 
be a poor choice. For example, if apples are sold out, a shopper 
might buy oranges, but this does not make apples and oranges like 
products. On the other hand, someone who wears a size ten skirt is 
not going to accept a size six, but this does not make the two gar- 
ments unlike for purposes of injury determinations. Even if con- 
sumer acceptance of a substitute is one of the factors to be consid- 
ered in making the like product determination, the evidence cited 
here supporting that factor, by itself, is insufficient to support the 
one-industry determination.‘ It simply does not rise to the level of 
substantial evidence. 

Second, one commissioner viewed the like product issue as essen- 
tially a legal one, a position to which Asocolflores subscribes. That 
is, Asocolflores would like the court to rule as a matter of law that 
differences in specific use may not lead to multiple like product de- 
terminations, citing various cases, e.g., Top-of-the-Stove Stainless 
Steel Cooking Ware from Korea and Taiwan, USITC Pub. 1936, Inv. 
Nos. 701-TA-267, 268 and 731-TA-304, 305 (Jan. 1987) (various 
cooking ware including sauce pans, skillets and stock pots found to 
be like products), 64K Dynamic Random Access Memory Compo- 
nents from Japan, USITC Pub. 1862, Inv. No. 731-TA-270 (Jun. 
1986) (chips of various densities found to be like products), and Nat- 
ural Bristle Paint Brushes from the People’s Republic of China, 
USITC Pub. 1805, Inv. No. 731-TA-244 (Jan. 1986) (natural and 
synthetic brushes found to be like products). Asocolflores argues 
that in these cases minor differences were found not to distinguish 
one product from another, and to be consistent here, ITC should not 
permit minor differences, i.e., differences in specific use, to cause a 
finding of several distinct like products. 

The reference to minor differences seems to stem from the legisla- 
tive history of the Trade Agreements Act of 1979: 


The requirement that a product be “like” the imported article 
should not be interpreted in such a narrow fashion as to permit 
minor differences in physical characteristics or uses to lead to 
the conclusion that the product and article are not “like” each 
other, nor should be the definition of “like product” be inter- 


5 It is unclear whether the type of information sought to be obtained would have shed any light on the like product issue, 
and adequacy of the investigation was not an issue raised directly by any of the parties. 

* One commissioner claims that the one-like product, one-industry determination is “bolstered” by ITA’s failure to distin- 
guish between flower types in its determinations. As the evidence underlying ITA’s class determinations is not included in 
the record in this case, ITA’s findings are not supportive. For administrative ease and to avoid complications it would be 
helpful if the decisions of ITC and ITA were coterminous, but they are separate decisions that ultimately are made on sepa- 
rate bases. This does not prevent ITC, however, from requesting whatever information ITA has on characteristics and uses. 
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preted in such a fashion as to prevent consideration of an in- 
dustry adversely affected by the imports under investigation. 


S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979) reprinted in 1979 
U.S. Code Cong. & Admin. News 381; 476-77. The import of this 
passage is that a like product determination should not be fash- 
ioned to achieve a particular result. It is up to ITC to determine ob- 
jectively what is a minor difference. Given the factual bases reason- 
ably involved in such a decision it would be very difficult to rule as 
a matter of law that specific use may not be one of the bases on 
which like product distinctions are made. The issue at hand is es- 
sentially one to be based on the unique facts of each case.® 

Third, Asocolflores argues that one industry may produce several 
like products. This interpretation of the controlling statute is incor- 
rect. 19 U.S.C. § 1677(10) (1982) states, “The term ‘like product’ 
means a product which is like, or in the absence of like, most simi- 
lar in characteristics and uses with, the article subject to an investi- 
gation under this subtitle.” 19 U.S.C. § 1677(4)(A) in relevant part 
defines industry as “the domestic producers as a whole of a like 
product, or those producers whose collective output of the like prod- 
uct constitutes a major proportion of the total domestic production 
of that product * * *.” Thus, the like product determination is the 
industry determination. 

The parties to this action took various positions in the underlying 
proceedings on the like product issue. Petitioners indicated that all 
seven flowers were one distinct like product because they were the 
most commonly used flowers in commercially sold arrangements, 
but they alternatively opined that a finding of five industries or 
seven industries might be acceptable. The importing interests took 
a variety of positions—some in favor of the one-industry concept, 
some against. In its preliminary determination ITC found one do- 
mestic cut flower industry, but indicated that it expected the par- 
ties to provide more information on this issue before it arrived at a 
final determination. Certain Fresh Cut Flowers from Canada, Chile, 
Colombia, Costa Rica, Ecuador, Israel, Kenya, Mexico, the Nether- 
lands, and Peru. USITC Pub. No. 1877, Inv. Nos. 303-TA-17, 18 and 
701-TA-275 through 278 at 8 n.15 (Preliminary) (Jul. 1986).° 

It is undisputed that all cut flowers serve the same general deco- 
rative function. ITC decided, however, that the differences in specif- 
ic use among the flowers were not “minor.” Differences in use were 
attributable to both differences in appearance (shape, size, color, 
stem length)’ and difference in life span. An example of a non-mi- 
“5 As an example, both sides cite Fresh Cut Roses from Colombia, USITC Pub. No. 1575, Inv. No. 731-TA-148 (Sep. 1984) 
in support of their positions. In that case, domestic rose producers were found to constitute the relevant industry, and roses 
were not found to be like all other domestically produced cut flowers. On the other hand, miniature roses and long stemmed 
roses, apparently without argument, were found to be part of the same like product. The result merely demonstrates that 
each finding as to like product must be based on the particular record at issue including the arguments raised by the 
acs specifically suggested in its preliminary determination that it wished to consider in its final investigation whether 
there is a separate domestic product like each of the imported flowers, as well as whether other fresh cut flowers can or 
should be excluded from the like product on the basis of differences in their particular characteristics and uses. 


7 Apparently color and stem length were considered important in the context of the overall differences in appearance 
among flower types, but were not by themselves sufficient to cause further break-out of like products within flower types. 
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nor specific use difference was the use of standard carnations as 
boutonnieres. There was, however, no indication that this accounts 
for a large part of the carnation market. Of more importance, be- 
cause it involves a large portion of the market, are uses of the dif- 
ferent flowers in commercially prepared flower arrangements. Tes- 
timony regarding flower arrangements indicated that there was lit- 
tle substitutability of line flowers, e.g., glodioli, for round flowers, 
e.g., carnations, chrysanthemums, and gerberas, or of either for fil- 
ler flowers, e.g., gypsophila and alstromeria. Of course, this does not 
indicate that carnations cannot be substituted for gerberas in ar- 
rangements, but the testimony also indicated that at the wholesale 
level only substitutability within a flower type was likely. 

ITC also said that it examined such usual indicators of like prod- 
uct as common production facilities and channels of distribution. 
There was no cited information on differing channels of distribution 
by flower type. ITC noted that six of the flowers usually were pro- 
duced in greenhouse type facilities, while gypsophila is field grown. 
The court reviewed the domestic producer questionnaires which 
bore out this conclusion and provided other useful information. Al- 
though gypsophila was not the subject of a great many question- 
naires, as often as not, the relevant responses indicated it was pro- 
duced with other flowers not under investigation. Alstromeria and 
gerberas were rarely discussed. Standard carnations were often pro- 
duced by the same growers who produced miniature carnations, to 
the exclusion of other flower types. To a lesser degree, standard and 
pompon chrysanthemums were produced together.® 

Although the evidence is certainly not overwhelming, given the 
difficulties of reaching any like product determination and looking 
at the record as a whole, including differences in appearance, life 
span, low substitutability at the wholesale level and lack of com- 
monality among producers, the court finds ITC could properly find 
that carnations, chrysanthemums and gerberas are not like each 
other. Based on these factors as well as further differences in use 
and production facilities ITC also could properly find that these 
three are not like alstromeria or gypsophila. The court does not 
know if any of the seven flowers are like any other particular flow- 
ers produced by the domestic cut flower industry, but unless a spe- 
cific allegation was raised to that effect in a timely manner during 
the investigation, ITC is not required to investigate other individual 
flower types to determine if they are to be included in the same like 
product category as one of the seven. ITC is not required to investi- 
gate every possibility. 


“8 Another fi Another factor sometimes cited as bearing on the like product issue is similarity in price. Standard carnations are quite 
inexpensive, followed by the other single flowers, gerberas and standard chrysanthemums. Pompon chrysanthemums, mini- 
ature carnations, gypsophila, and alstromeria follow in approximate ascending order but the prices are per bunch for the 

and filler flowers, so that comparison is difficult. The price spread i is from about an average price of fifteen to 
twenty cents per bloom for a standard carnation to a high alstromeria price of about four dollars per bunch. Given the price 
fluctuations for the higher priced groups and the different configurations in which the different type of flowers are sold, it 
is difficult to make any comparison based on price, and ITC did not cite this as a determinative factor. 
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On the other hand, the court has found little in the record to dif- 
ferentiate miniature from standard carnations or pompon from 
standard chrysanthemums. Both types of carnations seemed to be 
produced together. Carnations and chrysanthemums are often dis- 
cussed in general terms in the staff report and by witnesses at the 
Commission’s hearings. There is some difference in size and stem 
length between standard and miniature carnations and between 
standard and pompon chrysanthemums,’ but it is not clear that 
these differences are any greater than the differences within the 
standard types. There was no evidence cited as to whether or not 
the flowers may be used in a similar manner. For example, neither 
pompon chrysanthemums nor miniature carnations were identified 
as either a round or filler type flower. If there is specific informa- 
tion in the record which distinguishes these products from the stan- 
dard flower, it should be cited and its significance explained, or the 
two flowers of each type should be analyzed together. The court 
deems it unproductive to review Asocolflores’ other claims until this 
threshold question is resolved. If the flower types are combined, 
some of the affirmative opinions may become negative. On the oth- 
er hand, analysis on the basis of several like products may cause a 
negative determination to become positive on the threat issue. 


III. THreat oF MarteriAu INJuRY 


As indicated, Floral Trade Council takes issue with ITC’s negative 
determination with respect to threat of material injury by reason of 
imports of miniature carnations from Costa Rica, Ecuador, Israel, 
Peru, Kenya, the Netherlands and Canada. Floral Trade Council ar- 
gues that ITC should have cumulated imports from all eight coun- 
tries exporting miniature carnations and that, even on a non-cumu- 
lated basis, ITC’s negative threat determination as to Costa Rica, 
Ecuador, Israel and Peru is unsupported in view of data on price ef- 
fects and product shifting. Because the cumulation issue is also a 
threshold legal question, the court will examine it, even though it is 
unclear whether miniature and standard carnations should be 
treated as one like product. 

In making its finding of causation of material injury, the first ITC 
majority, supra, p. 3, discussed cumulated imports of the same flow- 
er from different countries. The two remaining commissioners who 
made only negative determinations did not cumulate because, as in- 
dicated, they found that the U.S. cut flower industry, as a whole, 
was not injured.!° None of the commissioners in the first majority 
chose to cumulate imports for the purpose of threat determinations, 
reasoning that such analysis would lead them into the “prohibited 
realm of speculation.” USITC Pub. 1956 at 39-40; USITC Pub. 1968 
at 12 n. 19. Two commissioners in the first majority, who became 


° A minor difference in life span was cited in the Appendix to the decision between pompon and standard chrysanthe- 
mums. None was cited with respect to carnations. 

10 No one has presented arguments demonstrating that the dissent erred in its analysis, apart from the decision found to 
be unsupported that the relevant industry was composed of all cut flowers. When pressed at oral argument, Floral Trade 
Council indicated it found the decision otherwise unsupportable, but gave no specific reasons. 
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the dissent on ITC’s negative threat determination regarding im- 
ports of miniature carnations from Costa Rica, Ecuador, Israel and 
Peru, did, however, qualify their refusal to cumulate with the state- 
ment that, “our analysis of the vulnerability of the domestic indus- 
try to future injury necessarily took into consideration the current 
impact of unfair imports on the industry.” USITC Pub. 1956 at 62; 
see also USITC Pub. 1968 at 16." 

The first issue raised by Floral Trade Council is whether cumula- 
tion is mandatory for threat of injury determinations. The answer 
would appear to be “no.” The Trade and Tariff Act of 1984 mandat- 
ed cumulation for purposes of assessing the volume and effect of im- 
ports for the purpose of making material injury determinations. 19 
U.S.C. § 1677(7) (c) (i), (ii) and (iv) (1982 and Supp. IV 1986). There is 
no specific provision mandating cumulation in threat investiga- 
tions. In making a threat investigation, one attempts to determine 
if the U.S. industry is likely to be injured in the future in terms of 
price effects and overall impact of the relevant imports, but the de- 
termination cannot be made directly, as it can in a material injury 
case. In order to avoid overly speculative conclusions, Congress has 
directed ITC to consider specific factors in determining whether 
threat of injury is real and imminent. See 19 U.S.C. § 1677(7) (F) (i) 
(Supp. IV 1986) and Alberta Gas Chemicals, Inc. v. United States, 1 
CIT 312, 323, 515 F. Supp. 780, 790 (1981). 

Several of these statutory factors involve conditions in the export- 
ing country, for example, whether production capacity has in- 
creased or is unused or underutilized, and the potential for product 
shifting. Others focus on conditions in the United States, such as 
whether U.S. inventories have increase, rather than on import 
volumes and price effects. Still others involve assessment of the ex- 
porting industry’s or exporting country’s needs or motivations, for 
example, whether market penetration is likely to increase or 
whether the expected import prices will have a depressing or sup- 
pressing effect on domestic prices. Thus, cumulation cannot be used 
for all phases of the threat investigation. 

Floral Trade Council has suggested a method of utilizing cumula- 
tion at a certain stage of the analysis. One would look at current 
import volumes individually, examine the potential for increase for 
each country individually using the applicable factors, and project 
into the future. Then the projected imports would be cumulated, 
and price effects would be predicted. Of course, the statute does not 
describe this method and ITC obviously is uncomfortable with the 
concept of projecting specific numbers which might be cumulated, 
although this seems no more “speculative” than other aspects of 
threat analysis. 


1 While the analysis of these two commissioners may be considered to be a limited form of cumulation used to assess the 
current (already determined not to be injured) state of the industry, it is not cumulation in the sense described by Floral 
Trade Council. It does not involve speculation and it also seems to be an implicit part of the analysis of even the commis- 
sioners who did not qualify their decisions not to cumulate. One looks at the current state of an industry, in whatever man- 
ner it arrived in that condition, whether it is totally unaffected by imports or affected by imports from many sources. 
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It seems clear that cumulation for threat cases is not mandated 
by statute; whether it is a useful tool to be used for some stages of 
the determination, at ITC’s discretion, is a separate question. Al- 
though no one has argued that ITC has cumulated for threat pur- 
poses in the past, it is not prohibited from doing so in a manner 
that is appropriate to a particular case. If miniature carnations are 
treated as a separate industry, this case would not seem to be the 
type of case which would warrant cumulation. Assuming the com- 
missioner is correct in expecting no significant changes in imports 
from the other countries, only by cumulating with Colombian im- 
ports would cumulation produce any different results. Colombian 
imports seem to have such different results. Colombian imports 
seem to have such different effects from those of imports from other 
sources that cumulation is probably inappropriate, if past discre- 
tionary standards, are applied. As arguments of counsel suggest 
that ITC assumed it was forbidden from using any form of cumula- 
tion analysis, even if it found it appropriate, upon remand ITC 
should decide it if finds cumulation appropriate for some aspects of 
this threat determination. 

Resolution of other issues raised by Asocolflores and Floral Trade 
Council awaits ITC’s determination on remand which is due within 
45 days. The parties shall prepare a briefing schedule within 10 
days thereof. 

So ORDERED. 


(Slip Op. 88-92) 
Gerorce WEINTRAUB & Sons, INC. PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-03-00417 
Before Muscrave, Judge. 


OPINION 


Men’s suits imported from Poland were incorrectly classified under Column 2, 
rather than Column 1, of the appropriate Tariff Schedule. 

[Defendant’s motion to dismiss is DENIED; Plaintiff's motion for summary judg- 
ment is GRANTED; and District Director is ordered to reliquidate Entry Number 
83-116303-5 in accordance with Column 1 TSUS, and make an appropriate refund of 
duties paid, plus interest, to plaintiff.] 


(Decided July 15, 1988) 


Barnes, Richardson & Colburn, (Andrew P. Vance) for plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, United 
States Department of Justice, (Mark S. Sochaczewsky) for defendant. 
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BACKGROUND 


Plaintiff brings this action to require the Customs Service to reli- 
quidate an entry of men’s suits from Poland under Column 1, rath- 
er than Column 2 of the appropriate item under the Tariff Schedule 
(TSUS). There is no disagreement between the parties as to the cor- 
rectness of classification under TSUS Item 379.6215 and 379.6240. 
Rather, the dispute centers on the characterization of plaintiff's Au- 
gust 5, 1983 filing, which characterization is determinative on the 
issue of the timeliness of the filing. 

It may be helpful to review the dates of the events surrounding 
this controversy. 


December 13, 1981 
October 8, 1982 


October 27, 1982 


February 1, 1983 
April 14, 1983 


May 6, 1983 


May 27, 1983 


August 5, 1983 
November 16, 1984 


November 28, 1984 
December 8, 1984 
February 15, 1985 
October 4, 1985 
March 31, 1986 


Polish government declared martial law. 
Plaintiff entered into contract with Polish 
supplier. 

President Carter issued Presidential Proc- 
lamation No. 4991, suspending the applica- 
tion of Column 1 TSUS rates for products 
imported from Poland. 

Entry No. 83-116303-5 (the entry in ques- 
tion) was made. 

President issued Presidential Proclamation 
No. 5048 exempting from the purview of 
Proclamation No. 4991 exports contracted 
for prior to October 9, 1982. 

Customs Service liquidated Entry No. 
83-116303-5 under Column 2, 22 days af- 
ter the issuance of Proclamation No. 5048. 
Importer provides Customs Service with 
copy of contract of October 8, 1983, as pro- 
vided by the terms of Proclamation No. 
5048. 

Request for reliquidation filed by Plaintiff. 
Request of August 5, 1983 treated by Cus- 
toms as a protest and denied as “untimely 
filed”. 

Plaintiff requested reconsideration of the 
denial under 19 U.S.C. §1520(c\1) and 
(cX(2). 

Request of November 28 denied. 

Plaintiff filed a protest against the Decem- 
ber 8, 1984 denial. 

Customs Service denied the February 15, 
1985 protest. 

This action commenced. 
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DISCUSSION 
Title 19 U.S.C. § 1520(c)(1) states, in relevant part: 


“Notwithstanding a valid protest was not filed, the appropriate 
customs officer may, in accordance with regulations prescribed 
by the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to 
the importer and manifest from the record or established by 
documentary evidence, in any entry, liquidation, or other cus- 
toms transaction, when the error, mistake or inadvertence is 
brought to the attention of the appropriate customs officer 
within one year after the date of liquidation or exaction;” 


Here there is no “error in the construction of a law” as the par- 
ties agree as to the classification of the imported merchandise. 
There is also no dispute that under the terms of Presidential Proc- 
lamation No. 5048 the importer was entitled, upon presentation of 
evidence that the goods were imported pursuant to a contract en- 
tered into prior to October 9, 1982, to assessment of duty under Col- 
umn 1 of the TSUS; the Customs Service, however liquidated under 
Column 2, which effectively increased the duty from 16.50% to 
37.50%. Customs does not contest these facts, but seeks to defeat 
Plaintiff's claim solely on the grounds that plaintiff untimely filed 
its “protest” on the ninety-first day (instead of the ninetieth day) af- 
ter the liquidation of May 6, 1983. 

Under 19 U.S.C. § 1520(c)\(1), a mistake may be corrected if a re- 
quest for reliquidation is made within one year from the date of liq- 
uidation even though a protest was not timely filed. In the instant 
case, the liquidation occurred on May 6, 1983 and the request for re- 
liquidation was filed on August 5, 1983, clearly within the pre- 
scribed one year time limit. It may also be noted that what the Cus- 
toms Service characterized as the “protest” of August 5th specifical- 
ly requested “the entry to be reliquidated as per authorization 
contained in Presidential Proclamation No. 5048 * * *” (emphasis 
added). The one year provision of § 1520(c) requires only that the 
mistake be brought to the attention of the Customs Service. C. J. 
Tower & Sons of Buffalo, Inc. v. U. S., 68 Cust. Ct. 17, 336 F.Supp. 
1395 (1972), aff'd, 499 F.2d 1277 (1974). 

With respect to the question of whether or not an inadvertence 
occurred or whether there was a mistake of fact, it is again noted 
that the government does not contest the evidentiary facts that the 
goods at issue were entitled to be liquidated under Column 1 of 
TSUS, in accordance with Presidential Proclamation No. 5048. If, as 
is the case, the goods were entitled to entry under Column 1, wheth- 
er this fact was known to Customs or not, and they were in fact liq- 
uidated under Column 2, then it must follow that there was a mis- 
take of fact. 

The Court finds Plaintiffs claim of a ‘“* * * mistake of fact, or 
other inadvertence * * *” in the case of the liquidation of May 6, 
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1983 to be persuasive.' The Customs Service does not deny that the 
May 6th liquidation was not correct under the terms of Presidential 
Proclamation No. 5048, which restored goods contracted for during 
the time period prescribed in the said Presidential Proclamation to 
Column 1 of the TSUS. White it is true that the Service did not 
have, on May 6, evidence from the importer of this right to be in- 
cluded under the provision of Proclamation No. 5048, it was clearly 
on notice of the change in status of many Polish imports.’ 

The government’s defense rests on grounds of untimeliness, first 
asserting that the “protest” filed by plaintiff on August 5, 1983 
ninety-one days after the date of liquidation was untimely and fur- 
ther that the “request for reliquidation” submitted by plaintiff on 
November 28, 1984 was also untimely. 

The Presidential Proclamation which restored the imported goods 
to Column 1 preferential treatment was issued on April 14, 1983, 
and was noted to import specialists by the Treasury Department’s 
“Pipeline” publication of April 29th. Five business days later the 
Customs Service Liquidated the subject entry under Column 2. On 
May 27th, prior to the May 31 deadline set forth in Proclamation 
No. 5048, plaintiff submitted to the Customs Service a copy of its 
purchase order pursuant to Proclamation No. 5048, establishing 
that the merchandise fell within the terms of the Proclamation. On 
August 5th a form was filed, which while delineated “protest,” con- 
tained language requesting “[that] the entry * * * be reliquidated as 
per authorization contained in Presidential Proclamation No. 5048 
* * *” The Court finds that this was a request for reliquidation and 
falls within the time constraints imposed by 19 U.S.C. § 1520(c). In 
accepting plaintiff's contention that this is a request for reliquida- 
tion, the Court looks to the language of the August 5th submission, 
which by its terms expressly requests reliquidation. Plaintiff con- 
cedes that it was not a timely “protest” in that it was not made 
within ninety days of liquidation but claims relief under § 1520 as 
noted above. The Court believes that reliance on that provision of 
the statute is well founded. 

The facts are not identical to, but are similar to, those in Mattel 
Inc. v. United States, 72 Cust. Ct. 257 (1974). Here, as in that case, 
“The merit of plaintiff's claim as to the proper classification of the 
importation is not in dispute. The sole issue, rather, is whether cer- 
tain ‘Sec. 520(c) request letters’ * * * constitute valid protest * * *” 
Here the question is whether the August 5th request for reliquida- 
tion is a request for reliquidation or something else. The Court does 
not feel that it is reasonable to recast Plaintiff's request for reli- 
quidation as something else, i.e., a protest. The Court held in Mat- 
“T Mistake: A mistake exists when a person, under some erroneous conviction of law or fact does, or omits to do, some act 
which, but for the erroneous conviction, he would not have done or omitted. Black’s Law Dictionary, Fifth Edition, 1979. 

Inadvertence: 1) the quality or condition of being inadvertent; heedlessness. 2) the act or affect of inattention; an over- 
sight. The Random House Dictionary of the English Language, Second Edition, 1988. 

A directive from the Regional Commissioner of Customs contained in New York Region Informational Pipeline No. 784, 
dated April 29, 1983 stated, “[in] the case of unliquidated entries, these contracts should be presented to the appropriate Im- 


port Specialist. In the case of liquidated entries, the contract should be submitted in conjunction with a request for reli- 
quidation under 19 U.S.C. § 1520(c) to the Regional Protest Unit.” 
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tel: “While no formal rules have been devised for the manner in 
which such objection should be expressed, the Court has held letters 
to be sufficient as protest where they conveyed to the customs offi- 
cials the objection in the mind of the protesting party so that the for- 
mer would have an opportunity to review their decision and take 
action accordingly.” (emphasis added). The Court went on to quote 
from United States v. Sheldon and Co., 5 Ct. Customs Appls. 427, 
429, T.D. 34946 (1914) 

“* * * one cardinal rule in construing a protest is that it must 
show fairly that the objection * * * was in the mind of the party 
at the time the protest was made and was brought to the 
knowledge of the collector to the end that he might ascertain 
the precise facts and have an opportunity to correct the mis- 
take and cure the defect if it was one that could be obviated.” 


As to what was in the mind of the Plaintiff, it is clear beyond per- 
adventure of a doubt that what was sought was reliquidation under 
Column 1 of the TSUS, in accordance with Presidential Proclama- 
tion No. 5048. The August 5th document submitted requested that 
the entry be reliquidated: it was accompanied by a cover letter dat- 
ed August 4, 1985 which recited: “* * * in accordance with the Pres- 
idential Proclamation No. 5048 of April 14, 1983 and the New York 
Region Informational Pipeline No. 784 of April 29, 1983 the mer- 
chandise covered by entry #82116303-5 is to be charged to Column 
1 duty rate, Tariff Schedule of the United States.” The letter goes 
on to point out the means by which plaintiff had complied with the 
Presidential Proclamation. 

Again, defendant has not contested the facts submitted by plain- 
tiff to support plaintiffs position that on August 5th, well within 
the one year period prescribed by 19 U.S.C. § 1520(c), plaintiff filed 
a request for reliquidation with substantiating data which could not 
have but made clear to the Customs Service the relief sought. 

It is interesting to note that the Customs Service took fifteen 
months, from August 5, 1983 until November 4, 1984 to respond to 
plaintiff's request for reliquidation: defendant now argues that this 
delay cannot be used to expand the jurisdiction of the Court beyond 
the one year limit set forth in § 1520. While it seems disingenuous 
to delay an administrative decision for more than one year and 
then argue that the delay in and of itself deprives plaintiff of its 
day in court, the point need not be pursued. The § 1520 limitation 
was complied with by plaintiffs filing on August 5th of a request 
for reliquidation. The question then arises as to whether any other 
action, or lack of action, deprives the Court of jurisdiction. 

The denial by the Service on November 16, 1984 of plaintiffs Au- 
gust 5, 1983 request for reliquidation was itself protested on Novem- 
ber 28, 1984 by means of a further request for review of the request 
for reliquidation. This was denied by Customs on December 8, 1984, 
and this action was commenced on March 31, 1986. 
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Both plaintiff and defendant cite the case of Feudor, Inc. v. Unit- 
ed States, 79 Cust. Ct. 179, CRD 77-13, 442 F.Supp. 544 (1977) as be- 
ing dispositive of the issue of whether or not this complaint should 
be dismissed. 

In Feudor, plaintiff filed an application for reliquidation of cer- 
tain entries pursuant to 19 U.S.C. § 1520(c)(1). When reliquidation 
was refused by Customs plaintiff filed a protest, which was denied. 
Plaintiff thereafter filed a timely summons. Defendant moved for 
dismissal for lack of subject matter jurisdiction on the grounds that 
plaintiff had failed to file its application for reliquidation in a time- 
ly manner as provided by section 1520(c)(1), and therefore, its pro- 
test had no legal effect. 

The Court denied defendant’s motion to dismiss, stating that the 
question presented involved the merits of the case—an inappropri- 
ate subject for resolution on a motion to dismiss for lack of 
jurisdiction. 

In the instant case, defendant cites Feudor and asserts that the 
form of its Motion to Dismiss distinguishes it from Feudor,’; on the 
other hand, the Court finds that here, as in Feudor, the gravamen 
of the charge is that the Customs Service failed (or refused) to reli- 
quidate an entry, and that to dismiss an action timely filed would 
be manifestly unfair to plaintiff. 

With respect to the timeliness of the date of filing of the com- 
plaint, the Court notes that on November 16, 1984 the Customs Ser- 
vice denied the August 5, 1983 request for reliquidation. On Novem- 
ber 28, 1984, plaintiff requested reconsideration. This was clearly a 
timely protest of the November 16th denial. On December 8, 1984 
the Customs Service denied the November 28th petition, and on 
February 15, 1985,-plaintiff timely filed a protest against that deni- 
al. Almost eight months later, on October 4, 1985 Customs denied 
this protest. This action was commenced on March 31, 1986. While 
one could wish that plaintiff had been more artful in filing its re- 
quest for reliquidation and its two subsequent protests, and one 
could further wish that some of these had been done in a more 
prompt fashion, defendant’s conduct in taking 15 months to deny 
the request for reliquidation, and eight months to deny the second 
protest, itself created a situation over a period of the past five years 
in which it does not lie well in the defendant’s mouth to say that 
plaintiff should be denied his request for reliquidation, or his day in 
court, due to “untimeliness.” 


CONCLUSION 


The only issues of fact or law to be decided in this case are (a) 
whether or not an error of fact or inadvertence occurred, and the 
Court finds that such an error or inadvertence did occur; (b) wheth- 
er or not plaintiff filed its request for reliquidation within one year 


3 Defendant moved to dismiss on the grounds of lack of jurisdiction and failure to state a claim upon which relief can be 
granted. 
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of the May 6th date, which the Court finds that it did; and (c) 
whether the summons was timely filed after the denial of plaintiff's 
second protest, and the Court finds that it was. 

Accordingly, defendant’s Motion to Dismiss is denied, plaintiff's 
Motion for Summary Judgment is granted, and the District Direc- 
tor is directed to reliquidate Entry Number 83—116303-5 in accord- 
ance with Column 1 TSUS, and make an appropriate refund of du- 
ties paid, plus interest, to plaintiff. 
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